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THE CORPORATION OF
MUNICIPALITY OF WEST ELGIN
22413 Hoskins Line, Box 490

Rodney, ON NOL 2C0

THE

Creditor

Magda Badura, CAO/Treasurer
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Dresden, ON NOP 1M0
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Donna Clermont, Clerk
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MUNICIPALITY OF SOUTH HURON
322 Main Street S., P.O. Box 759
Exeter, ON NOM 1S6

Creditor

Alex Wolfe, Deputy Clerk
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153 McKellar Street
Glencoe, ON NOL 1M0

Party to a Road User Agreement
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Party to a Gross Overriding Royalty Agreement

EUGENIE GAISWINKLER
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Party to a Gross Overriding Royalty Agreement

W. STEWART MCKEOUGH
337 Watercrest Lane
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donmckeough@gmail.com
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DELSALLE HOLDINGS LTD.
4085-2nd Avenue
Burnaby, BC V5C 3X1

Party to a Gross Overriding Royalty Agreement
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(403) 266-5916
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Party to a Gross Overriding Royalty Agreement

(403) 269-5416
cmhannon(@chd.ca

BEJA HOLDINGS LIMITED
529 Erie Street S.
Wheatley, ON NOP 2P0

Party to a Gross Overriding Royalty Agreement

taschia@icloud.com

ED WELYCHKA
7 Foxcrest Crescent
London, ON N6K 3A3

Party to a Gross Overriding Royalty Agreement

edw@allenergyex.com

ROCCO MEGARO
1536 Jim Allen Way
London, ON N6K 0C2

Party to a Gross Overriding Royalty Agreement
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BRETT HOLDINGS
24-800 Commissioners Road W.
London, ON N6K 1C2

Party to a Gross Overriding Royalty Agreement

dbrett.focus@gmail.com

NRG CORP.
Unit 202, 920 Commissioners Road East
London, ON N5Z 3J1

Secured Party

344702 ONTARIO LIMITED Bill Manderson

PO Box 82 wmanderson@eastlink.ca
16 Johns Lane

Tobermory, ON NOH 2R0

Alleged Creditor
VAN BOEKEL HOG FARMS Eric Van Boekel
344529 Ebenezer Rd thehappvhoggers@execulink.com

RR #2 Mount Elgin, ON NO0J INO

Alleged Creditor
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Court File No. CV-21-00662483-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,R.S.C.
1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
CLEARBEACH RESOURCES INC. AND FORBES RESOURCES CORP.

Applicants

AFFIDAVIT OF EUGENIE GAISWINKLER
(SWORN JULY 13, 2021)

I, Eugenie Gaiswinkler of the City of Chatham, in the Province of Ontario, MAKE OATH

AND SAY:
1. I was married to Leo F. Gaiswinkler who is now deceased.
2. My husband, Leo F. Gaiswinkler was involved in the oil and gas industry in Ontario

through his company Gaiswinkler Enterprises Limited.

G} My husband was involved in the drilling of numerous wells in Ontario through

partnerships with various different individuals and corporations.

4. In his involvement in this industry, my husband came to own, through his business,
Gaiswinkler Enterprises Limited (“Company”), various interests in land through Gross

Overriding Royalty (“GOR”) Agreements.
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5. Unfortunately, my husband has passed away, but the Company’s interests in the GOR

Agreements were assigned to my husband and I, as joint tenants. As the survivor, I am the sole

owner of such interests.

6. Both my husband and I have earned significant remuneration from the GOR Agreements,
and, for the last few years, I have continued to receive anywhere from $17,000 to $22,000 per year

in royalty payments.

7. By my reading of the proposal presented by the Applicants in this matter, they are
proposing that all of the royalty agreements be assigned to ResidualCo who would then go
bankrupt. In effect, they are proposing to terminate all of the royalty agreements, yet allowing
Clearbeach Resources Inc. (“Clearbeach”), through the purchaser, which is a related company, to
continue to operate all of the wells free of any royalty obligations. Attached as Exhibit “A” is a
Corporation Profile Report for the purchaser, Oil Patch Services Inc., which shows Jane E. Lowrie,
James J. Crich, and Scott A. Lewis as directors. Attached as Exhibit “B” is a Corporation Profile

Report for Clearbeach, which shows Jane E. Lowrie as the sole director.

8. To understand the extent of my interests in the royalty agreements attached as Exhibit “C”

is a summary of the agreements relating to the Craven wells.

9. I am further attaching as Exhibit “D” an Excel spreadsheet outlining my interest in
various wells and identifying their registration number under which all of the royalty agreements

were registered. To my knowledge they are all registered on title, as against the respective lands.

10. By way of example, I am attaching the following documents:
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(2)

(b)

3

Attached as Exhibit “E” is a Document General dated June 14%, 1999 registered in
the Municipality of Dutton-Dunwich for Assignment of an Royalty Agreement
between Gaiswinkler Enterprises Limited and my father and mother, as joint
tenants. Attached to this Document General is the actual Assignment which

describes the interest being assigned as an interest in land.

1 Attached as Exhibit “F” is a copy of instrument 140269, which is the
Agreement assigned and referenced in this Document General. That
instrument indicates that the GOR “shall constitute a charge upon the entire
100% working interest” held by the holding of the lease to which the GOR

applies. That GOR was ultimately assigned to my husband and me.

Exhibit “G” to this my Affidavit is a second Document General referencing an
assignment of an royalty agreement registered in the Municipality of West Elgin.
The assignment is between Gaiswinkler Enterprises Limited and my father and
mother as joint tenants. The interest is described in para. 8 of the Document
General and more specifically described in the Assignment of Oil and Gas Leases

and Royalty in the attached agreement.

(1) Attached as Exhibits “H” through “K” are instruments 29903, 91780,
231598, and 232560 respectively, which are the grants and assignments
referenced in this Document General. Instrument 29903 records that the
landowners retained a 1/8" GOR, which was assigned by instrument 91780.
That GOR was ultimately assigned to my parents. Instrument 231598 also

records that the landowner retained a 1/8" GOR for substances other than
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natural gas and a GOR of up to 1/8" for natural gas. Instrument 232560
records that that lessor under instrument 231598 was assigning its lease but
retaining a GOR of 5%. That GOR was ultimately assigned to my husband

and me.

(c) Attached as Exhibit “L” to this my affidavit is a third Document General
registered on June 7%, 1989, registering an Assignment of Overriding Royalty Oil
and Gas Leases in the Regional Municipality of Haldimand-Norfolk. The
Assignment is from Gaiswinkler Enterprises Limited to my father and mother as

joint tenants.

0] Attached as Exhibits “M” to “P” are instruments 340717, 376289, 299287,
and 429301 which are the four indentures referenced in this Document

General. Those GORs were ultimately assigned to my husband and me.

11. In the affidavit filed by Jane Lowrie, she purports to suggest in para. 25 that the royalty
agreements are in the nature of monetary interests and are not interests in real property. The
documentation that I have provided, to my understanding, clearly confirm that the interests that

have in the royal agreements are interests in land.

12. Furthermore, Jane Lowrie in her affidavit at para. 26 suggests that the royal agreement held
by Crich Holdings and Buildings Limited (“Crich”) is similar to all of the other royalty
agreements and in my view that is incorrect. In the affidavit, Crich GOR apparently was granted
as general and continuing security for obligations owed by Clearbeach to Crich. That is not the
case in the royalty agreements in which I have an interest. Nor do I believe that the Crich GOR is

in anyway similar to the vast majority of GORs granted.
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13.  To my knowledge, I have never agreed to postpone my interest under the royalty
agreements to the interest of Pace Savings and Credit Union Limited (“Pace”) and to my

knowledge, my interest under the royalty agreements pre-dates any relationship between Pace and

Clearbeach.

14.  Itis my honest belief that Pace was aware of, or ought to have been aware of, the existence

of the various GOR agreements when it initially placed its security with Clearbeach.

15. Tam objecting to the proposed orders as outlined in this matter and as being promoted by
the Applicants. The order is completely unfair to those who hold an interest under any GOR
agreements. The proposal would result in all such persons, including myself, receiving nothing for
our royalty agreements whereas the Applicants take over the Clearbeach business without the
obligation of paying any royalties and with Pace’s indebtedness being assigned to the new

business operation resulting in Pace receiving payment of its indebtedness.

16.  In this regard, I am advised by my solicitor that I am relying upon the Ontario Court of
Appeal decisions in Third Eye Capital Corporation v Ressources Dianor Inc, 2019 ONCA 508
and Third Eye Capital Corporation v Ressources Dianor Inc, 2018 ONCA 253, the Supreme
Court of Canada decision in Bank of Montreal v Dynex Petroleum Ltd, 2002 SCC 7, and the British
Columbia Court of Appeal decision in McDonald v Bode Estate, 2018 BCCA 140, copies of which

are attached and marked as Exhibits “Q” through “T”.

17. T make this affidavit in response to a Motion Record filed by the Applicants and for no

other or improper purpose.
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SWORN before me at the Municipality of
Chatham, in the Municipality of Chatham-Kent
on July 13, 2021

M Uit P, Sy
Commissioner for Taking Affidavits EUGENIE GAISWINKLER

(or as may be)

MAUREEN ELIZASETH UITVLUGT, a Comumiesionwr, efe.,
Provinco of Ontario, tor

Whitta) + Company Law Fimj
ProfussionatCorparation.

Expireg March 16, 2024
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This is Exhibit “A” referred to in the Affidavit of Eugenie
Gaiswinkler sworn July 13, 2021.

/)‘%Qtw‘_) //@t

Commissioner for Taking Affidavits (or as may be)

MAUREEN ELIZABETH UITYLUGT; & Comimiceloner, etc,
Province of Grtanio, for

Whittal + Company Law Firm
Pratessionat-Corposation,

Explreg March 16, 2024
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Request ID: 026430281
Transaction ID: 79927480
Category ID: UN/E

Province of Ontario
Ministry of Government Services

CORPORATION PROFILE REPORT

Ontario Corp Number

755819

Corporation Type

ONTARIO BUSINESS CORP.

Registered Office Address

JANE E. LOWRIE
185 MCEWAN STREET

BOTHWELL
ONTARIO
CANADA NOP 1CO

Mailing Address
JANE E. LOWRIE

185 MCEWAN STREET

BOTHWELL
ONTARIO
CANADA NOP 1CO

Activity Classification

NOT AVAILABLE

Corporation Name

Corporation Status

OIL PATCH SERVICES INC.

Number of Directors

Minimum Maximum

Date Report Produced: 2021/07/13
Time Report Produced: 09:13:49

Page:

Date Amalgamated

NOT APPLICABLE

New Amal. Number

NOT APPLICABLE

Revival Date

NOT APPLICABLE

Transferred Out Date

NOT APPLICABLE

EP Licence Eff.Date

NOT APPLICABLE

Date Commenced
in Ontario

UNKNOWNUNKNOWN  NOT APPLICABLE

Page 19
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Incorporation Date

1988/01/19

Jurisdiction

ONTARIO

Former Jurisdiction

NOT APPLICABLE

Amalgamation Ind.

NOT APPLICABLE

Notice Date

NOT APPLICABLE

Letter Date

NOT APPLICABLE

Continuation Date

NOT APPLICABLE

Cancel/Inactive Date

NOT APPLICABLE

EP Licence Term.Date
NOT APPLICABLE

Date Ceased
in Ontario

NOT APPLICABLE



Request ID: 026430281
Transaction ID: 79927480
Category ID: UN/E

Province of Ontario
Ministry of Government Services

Date Report Produced:
Time Report Produced:

Page:

CORPORATION PROFILE REPORT

Ontario Corp Number

755819

Corporate Name History

OIL PATCH SERVICES INC.

755819 ONTARIO LTD.

Current Business Name(s) Exist:

Expired Business Name(s) Exist:

Administrator:
Name (Individual / Corporation)

JAMES

J.

CRICH

Date Began First Director
2015/04/27 NOT APPLICABLE
Designation Officer Type
DIRECTOR

Corporation Name

OIL PATCH SERVICES INC.

Effective Date

2015/06/02

1988/01/19

NO
NO

Address

500 RIDOUT STREET
Suite # 2301
LONDON

ONTARIO
CANADA NGA 0A2

Resident Canadian

Y
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Request ID: 026430281
Transaction ID: 79927480
Category ID: UN/E

Province of Ontario

Ministry of Government Services

Date Report Produced:
Time Report Produced:

Page:

CORPORATION PROFILE REPORT

Ontario Corp Number

755819

Administrator:
Name (Individual / Corporation)

SCOTT
A
LEWIS

Date Began
2015/05/05
Designation

OFFICER

Administrator:
Name (Individual / Corporation)

SCOTT
A
LEWIS

Date Began
2015/05/05
Designation

OFFICER

First Director
NOT APPLICABLE
Officer Type
PRESIDENT

First Director

NOT APPLICABLE

Officer Type

CHIEF EXECUTIVE OFFICER

Corporation Name

OIL PATCH SERVICES INC.

Address

114 BASELINE ROAD EAST

LONDON
ONTARIO
CANADA NG6C 2N8

Resident Canadian

Address

114 BASELINE ROAD EAST

LONDON
ONTARIO
CANADA NG6C 2N8

Resident Canadian
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Request ID: 026430281
Transaction ID: 79927480
Category ID: UN/E

Province of Ontario
Ministry of Government Services

Date Report Produced:
Time Report Produced:

Page:

CORPORATION PROFILE REPORT

Ontario Corp Number

755819

Administrator:
Name (Individual / Corporation)

SCOTT
A
LEWIS

Date Began
2015/05/05
Designation

DIRECTOR

Administrator:
Name (Individual / Corporation)

JANE
E.
LOWRIE

Date Began
2004/09/30
Designation

DIRECTOR

First Director
NOT APPLICABLE

Officer Type

First Director
NOT APPLICABLE

Officer Type

Corporation Name

OIL PATCH SERVICES INC.

Address

114 BASELINE ROAD EAST

LONDON
ONTARIO
CANADA NG6C 2N8

Resident Canadian

Y

Address

2807 WOODHULL ROAD

LONDON
ONTARIO
CANADA N6K 4S4

Resident Canadian

Y
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Request ID: 026430281
Transaction ID: 79927480
Category ID: UN/E

Province of Ontario
Ministry of Government Services

Date Report Produced:
Time Report Produced:

Page:

CORPORATION PROFILE REPORT

Ontario Corp Number

755819

Administrator:
Name (Individual / Corporation)

JANE
E.
LOWRIE

Date Began
2004/09/30
Designation

OFFICER

Administrator:
Name (Individual / Corporation)

JANE
E.
LOWRIE

Date Began
2004/09/30
Designation

OFFICER

First Director

NOT APPLICABLE
Officer Type
SECRETARY

First Director

NOT APPLICABLE
Officer Type
TREASURER

Corporation Name

OIL PATCH SERVICES INC.

Address

2807 WOODHULL ROAD

LONDON
ONTARIO
CANADA NG6K 4S4

Resident Canadian

Y

Address

2807 WOODHULL ROAD

LONDON
ONTARIO
CANADA N6K 4S4

Resident Canadian

Y
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Request ID: 026430281 Province of Ontario
Transaction ID: 79927480 Ministry of Government Services

Page:

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

755819 OIL PATCH SERVICES INC.

Last Document Recorded

Act/Code Description Form Date

BCA ARTICLES OF AMENDMENT 3 2015/06/02

THIS REPORT SETS OUT THE MOST RECENT INFORMATION FILED BY THE CORPORATION ON OR AFTER JUNE 27, 1992, AND RECORDED
IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE DATE AND TIME OF PRINTING. ALL PERSONS WHO ARE RECORDED AS
CURRENT DIRECTORS OR OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS.

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

The issuance of this report in electronic form is authorized by the Ministry of Government Services.
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This is Exhibit “B” referred to in the Affidavit of Eugenie
Gaiswinkler sworn July 13, 2021.

Commissioner Jor Taking Affidavits (or as may be)

MAUREEN ELIZABETH UITVLUGT, a Conmntissioner, etc.,
Provincw of Ontario, for

Whittal + Company Law Firm
Pratessional Corporation.

Expires March 16, 2024
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Request ID: 026431340
Transaction ID: 79929911
Category ID: UN/E

Province of Ontario
Ministry of Government Services

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

5013470

Corporation Type Corporation Status

ONTARIO BUSINESS CORP. ACTIVE

Registered Office Address

2807 WOODHULL ROAD

LONDON
ONTARIO
CANADA NG6K 4S4

Mailing Address

2807 WOODHULL ROAD

LONDON
ONTARIO
CANADA NG6K 4S54

Activity Classification

NOT AVAILABLE

Minimum

CLEARBEACH RESOURCES INC.

Number of Directors

00001 00010
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Maximum

Date Report Produced: 2021/07/13
Time Report Produced: 10:28:32

Page:

Date Amalgamated

NOT APPLICABLE

New Amal. Number

NOT APPLICABLE

Revival Date

NOT APPLICABLE

Transferred Out Date

NOT APPLICABLE

EP Licence Eff.Date
NOT APPLICABLE

Date Commenced
in Ontario

NOT APPLICABLE

1

Amalgamation Date

2019/08/31

Jurisdiction

ONTARIO

Former Jurisdiction

NOT APPLICABLE

Amalgamation Ind.

A

Notice Date

NOT APPLICABLE

Letter Date

NOT APPLICABLE

Continuation Date

NOT APPLICABLE

Cancel/lnactive Date

NOT APPLICABLE

EP Licence Term.Date
NOT APPLICABLE

Date Ceased
in Ontario

NOT APPLICABLE



Request ID: 026431340
Transaction ID: 79929911
Category ID: UN/E

Province of Ontario
Ministry of Government Services

Page:

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

5013470 CLEARBEACH RESOURCES INC.

Corporate Name History Effective Date

CLEARBEACH RESOURCES INC.

2019/08/31
Current Business Name(s) Exist: NO
Expired Business Name(s) Exist: NO

Amalgamating Corporations
Corporation Name Corporate Number

CLEARBEACH RESOURCES INC. 1748874

ON-ENERGY CORP. 5004913
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Date Report Produced:
Time Report Produced:

2021/07/13
10:28:32
2



Request ID: 026431340
Transaction ID: 79929911
Category ID: UN/E

Province of Ontario
Ministry of Government Services

Date Report Produced:
Time Report Produced:

Page:

CORPORATION PROFILE REPORT

Ontario Corp Number

5013470

Administrator:
Name (Individual / Corporation)

JANE

E
LOWRIE

Date Began
2019/08/31
Designation

DIRECTOR

Administrator:
Name (Individual / Corporation)

JANE
E
LOWRIE

Date Began
2019/08/31
Designation

OFFICER

First Director
NOT APPLICABLE

Officer Type

First Director
NOT APPLICABLE
Officer Type
PRESIDENT

Corporation Name

CLEARBEACH RESOURCES INC.

Address

2807 WOODHULL ROAD

LONDON
ONTARIO
CANADA NG6K 4S4

Resident Canadian

Y

Address

2807 WOODHULL ROAD

LONDON
ONTARIO
CANADA NG6K 4S4

Resident Canadian

Y
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2021/07/13
10:28:32
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Request ID: 026431340
Transaction ID: 79929911
Category ID: UN/E

Province of Ontario

Date Report Produced:
Ministry of Government Services Time Report Produced:

Page:

CORPORATION PROFILE REPORT

Ontario Corp Number

5013470

Administrator:
Name (Individual / Corporation)

JANE
E
LOWRIE

Date Began
2019/08/31
Designation

OFFICER

First Director

NOT APPLICABLE
Officer Type
SECRETARY

Corporation Name

CLEARBEACH RESOURCES INC.

Address

2807 WOODHULL ROAD

LONDON
ONTARIO
CANADA NG6K 4S4

Resident Canadian

Y

Page 29

2021/07/13
10:28:32
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Request ID: 026431340 Province of Ontario Date Report Produced: 2021/07/13
Transaction ID: 79929911 Ministry of Government Services Time Report Produced: 10:28:32
Category ID: UN/E Page: 5

CORPORATION PROFILE REPORT

Ontario Corp Number Corporation Name

5013470 CLEARBEACH RESOURCES INC.

Last Document Recorded
Act/Code Description Form Date

CIA INITIAL RETURN 1 2019/09/12 (ELECTRONIC FILING)

THIS REPORT SETS OUT THE MOST RECENT INFORMATION FILED BY THE CORPORATION ON OR AFTER JUNE 27, 1992, AND RECORDED
IN THE ONTARIO BUSINESS INFORMATION SYSTEM AS AT THE DATE AND TIME OF PRINTING. ALL PERSONS WHO ARE RECORDED AS
CURRENT DIRECTORS OR OFFICERS ARE INCLUDED IN THE LIST OF ADMINISTRATORS.

ADDITIONAL HISTORICAL INFORMATION MAY EXIST ON MICROFICHE.

The issuance of this report in electronic form is authorized by the Ministry of Government Services.
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This is Exhibit “C” referred to in the Affidavit of Eugenie
Gaiswinkler sworn July 13, 2021.

%aua_/ ZM

Commissioner for Taking Affidavits (or as may be)

MAUREEN ELIZABETH UITVLUGT, a Commiiesioner, otc..
Provincw of Ontaio, for

Whittal + Company Law Flrm
Protassional Comovation.

Expires March 16, 2024
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CRAVEN WELLS

MAY 17 2007

WELL NAME |_TWP. - TRACT - CONCESSION | LICENCE# YEAR
1 Roberts-Sagadahoc No. 40 {__|Charlotteville 8-5-X 2545 1968
2Beacon No. 1 1/ |Charlotteville 2-8-1X 3300 1971
3 Beacon No. 2 ol ,; Charlotteville 8-6-X 3299 1971
4|Craven Beacon No, 3 ~.Lx....._|Charlotteviile 8-17-X 3370 1972]
5*Craven Beacon No. 5 P Charlotteville 5-10-1X 3383 1972
haven Beacon No. 6 I R Charlotteville 8-12-X 3390 1972
7| Igraven Beacon No.7 . Charlotteville 1-9-1X 3396 1972
Bf Craven Beacon No.8 P, Charlotteville 8-11-1X 3520 1972
9'Craven 1 ¥ Mg Charlottevilie 8-16- Vil © 3699 1973
10/Craven 4 ~ £ Charlotteville 8-20-Vij - 3740 1974
11}Craven 5 £ ’~____|Charlotteviliz 23X 3702 1974
12/Craven® PR Charlotteville 754X ( 3Jo4A_ 1974
13|Craven7 B ' ___|Charlotteville L-23-Viii ™ 371991 1974
14 Qﬁ@ven 8 e E iy Charlotteville 5-32-1i 3704A 1974
15/Craven 9~ LA [Charlotteville2-23vip 3703 1974|
16Craven 10 . .__|Charlotievilled-2147] 375y 1974
17|Craven 11 wlo|Charlotteville |<31-1 X 37/F 1974
18/Craven 12— " | /| Charlotteville 7-22-Vili~ . 3743 1974
19| CRaven 1 PR, [Charlottovitie I-iG-15 313s a4t
20!,(,1\0&::?\ -Thak 1S P N\ Halsing haw 2-8-K1\ Lu,o_‘[ [378
21iCraven Union 4 ‘1. [Charlotteville 1-23-V] i 4142 1976
22fc:raven ons L WindamSEXV 4144 1976
23[Craven Union 3 I Charlotteville 2-19-V]| 4147 1976
24|Craven Union 8 £ North Walsingham 6-13-V]| 4182 1976
25{Craven Union 12 [ Charlotteville 6-1-11| 4185 1976
26/CT 02 [ .___|Chariotteville 3-21-Vill 4511 1977
271CT03 . ___ICharlotteville 3-16-IX 4512 1977
28/CT 04 1. |Charlottevilie 1-20-1X i 4515 1977
20CTO5 s Charlotteville 8-33-VI| 4517 1977
30(CTo6 1. {Chariotteville 5-17-Vii] 4521 1977
31/Ct 07 i Charlotteville 3-22-iX 4523 1977
32’L CT 08 /7, |North Walsingham 8-12-Viii 4525 1977
33/CT 09 ~ [/ .. INorth Walsingham 6-13-1X 4527 1977
34/CT 10 - Er North Walsingham 8-12-Vi| 4546 1977
35/CT11 g North Walsingham 6-18-Vil 4558 1977
36/CT 13 I', . |South Walsingham 3-13-Vi 4568 1977
37JCT 5 [ . |North Waisingham 7-7-Vil 4587] 1977
ss CcT16 |, ___|North Walsingham 7-9-1X 4588 1977
9/CT17 T 1] Charlotteville 4-22-V/| 4591 1977
be 19 o Pl {North Walsingham 6-13-X 4592 1977
41 ICT 18 _M__” : - __L/n___[Charlotteville 3-24-Vi 4508 1977
42Ct2. ! L ___|Charlotteville 2-21-Vi 4509 1977
43|CT 2) o Frn _ |North Walsingham 6-14-X 4601 1977
44/CT24 t'r_ - |North Walsingham 8-15.X A 4608 1977
45/CT 23 ) F North Walsingham 8-16-X 4609 1977
46|Craven - F- | . E o Charlotteville 7-21-X 4613 1978
47!craven ol i North Walsingham 2-13-V| 4614 1978
48 Explorer#1 W South Walsingham 3-3-]] 5740 1981
49fExprorer# 5 B '/ ___|South Walsingham 1-4-i] 5741 1981
50 GooL 433 T N. WAaLieham J-12-1X
SUIGooL &3y T P N. WALSINGHAM 3-8~
Sl GGol 3§ ) P N WALSIN G AM 39 =i
‘-"5 [ TTg £3)8 o M I N WAL yenam §2105K
:.‘f Ghelv 5 e (R Maudwohan jcg=yy — ] S ]
55] GeL kaa e Lp HALSINA HAR 6~ (9 Vi __j
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This is Exhibit “D” referred to in the Affidavit of Eugenie
Gaiswinkler sworn July 13, 2021.

%4.“ 2o /’(L/‘f;t

Commissioner for Taking Affidavits (or as may be)

MAUREEN ELIZABETH UIYVLUGT, & Comniiesioner, atc.,
Provinco of Ontaio, for

Whittal + Company Law Firm

Predussional Corporation,

Explres March 16, 2024
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MNREF Lic# |Name TWP Lot Con Status
n/a RR Unit (Clearbeach = Rodney Unit #3 Aldborough various |Gore,
VI, VII

T001798 1.0.E (Gully) Dunwich 23 3 opP
T002002 Imperial-Bluewater (Henderson) Dunwich 22 2 opP
T002003 Imperial-Bluewater (Battery) Dunwich 23 2 opP
T002545 Roberts & Sagadahoc No. 40 Charlotteville 5 X GP
T002572 1.O.E. Atlas (South) Dunwich 23 4 opP
T002594 1.0.E.L. Dunwich 1-24-Gore Dunwich 24 Gore opP
T003299 Beacon No. 2 Charlotteville 6 X GP
T003300 Beacon No. 1 Charlotteville 8 IX GP
T003370 Beacon No. 3 Charlotteville 11 X GP
T003383 Beacon No. 5 Charlotteville 10 IX GP
T003390 Beacon No. 6 Charlotteville 12 IX GP
T003396 Beacon No. 7 Charlotteville 9 IX GP
T003520 Beacon No. 8 Charlotteville 11 IX GP
T003699 Craven #1 Charlotteville 16 VI GP
T003701A  |Craven #8 Charlotteville 22 viI GP
T003703 Craven #9 Charlotteville 23 viI GP
T003704 Craven #6 Charlotteville 23 1X GP
T003709 Craven #7 Charlotteville 23 VI GP
T003711 Craven #11 Charlotteville 21 1X GP
T003742 Craven #4 Charlotteville 20 VI GP
T003743 Craven #12 Charlotteville 22 VI GP
T003754 Craven #10 Charlotteville 21 viI GP
T003755 Craven #2 Charlotteville 16 1X GP
T004142 Craven Union 4 Charlotteville 23 VI GP
T004144 Craven Union 6 Windham 6 X1V GP
T004147 Craven Union 3 Charlotteville 19 VII GP
T004182 Craven Union 8 North Walsingham 13 VIIL GP
T004185 Craven Union 12 Charlotteville 1 11T GP
T004511 Craven Tag #2 Charlotteville 21 VIIL GP
T004512 Craven Tag #3 Charlotteville 16 IX GP
T004515 Craven Tag #4 Charlotteville 20 IX GP
T004517 Craven Tag #5 Charlotteville 22 VII GP
T004521 Craven Tag #6 Charlotteville 17 VIIL GP
T004523 Craven Tag #7 Charlotteville 22 IX GP
T004525 Craven Tag #8 North Walsingham 12 VIIL GP
T004527 Craven Tag #9 North Walsingham 13 IX GP
T004546 Craven Tag #10 North Walsingham 12 VII GP
T004568 Craven Tag #13 South Walsingham 13 VI GP
T004587 Craven Tag #15 North Walsingham 7 VII GP
T004588 Craven Tag #16 North Walsingham 9 IX GP
T004591 Craven Tag #17 Charlotteville 22 VII GP
T004592 Craven Tag #19 North Walsingham 13 X GP
T004598 Craven Tag #18 Charlotteville 24 VI GP
T004599 Craven Tag #22 Charlotteville 21 VII GP
T004601 Craven Tag #21 North Walsingham 14 X GP
T004607 Craven Tag #25 North Walsingham 8 XII GP
T004608 Craven Tag #24 North Walsingham 15 X GP
T004609 Craven Tag #23 North Walsingham 16 X GP
T004613 Craven F-1 Charlotteville 21 X GP
T004614 Craven F-2 North Walsingham 13 viI GP
T005740 Explorer #1 South Walsingham 3 11 GP
T005741 Explorer #5 South Walsingham |4 11 GP
T007684 Judo 6 Dunwich 23 BFA oP
T009311 G. McColl No. 2 Aldborough 8 4-V INJ
T009857 GGOL #33 North Walsingham |12 1X GP
T009860 GGOL #35 North Walsingham |7 viI GP
T009888 GGOL #38 North Walsingham |12 X GP
T010139 GGOL #58 North Walsingham |6 viI GP
T012032 Clearbeach et al #38 Dunwich 23 v OP

EG GORR (per

MotionOfRecord-June-21)

Y

M R

<A K=

=<
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Willey Cambrian EG not listed in  EG GORR Reg'n No.

394018 (both Downie Royalty +
GORR)

394017 Willey
394017 Willey
394017 Willey
539756 (Craven)
394017 Willey
394017 Willey
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
539756 (Craven)
394017 Willey
394018 (Downie/McColl GORR)?
539756 (Craven)?
539756 (Craven)?
539756 (Craven)?
539756 Craven
394017 Willey



This is Exhibit “E” referred to in the Affidavit of Eugenie
Gaiswinkler sworn July 13, 2021.

Commissioner for T. aking Affidavits (or as may be)

MAUBEEN ELIZABETH UITVLUGT, 4 Comniiseloner, ete,,
Frovince of Gatvia, for

Whittal + Company Law Firm

Profussional Corparation,

Explres March 16, 2024
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ket o Document General D

= Ontario Form 4 — Land Registration Reform Act, 1984

/ — 5
(1) Registry [7] Land Titles M (2) Page 1 of pages
(3) Property Block Property _ ) )
Identifier(s) ggglt\onal.
o 92_ d Schedule EJ)
— t?c* w = (4) Nature of Document s
5‘: = ] \ ool
o B2 O ™y = _
ey -3— = = \\:‘5 = Assignment of Royalty Agreement
I o e a } u}(5) Consideration
%l 1w W | J ch
% (A Cw; s a 5 B e Two——— —_ Dollars §2 ., 00 )
w i e iX
o = = ’}5 g (6) Description Municipality of Dutton—Dunwich,(formerIy )
— © 20 = ; . ;
S e = vy -] Township of Dunwich),County of Elgin, being;
o E% =) ‘\ 1) all Lot 20, Concession I and Part of Lot 2E.,
g ) g Concession I;
o 2) South half of Lot 24, Con. I; and Road allowance
between Lot 24, Con. 1 and Lot 24, Gon. II;
3) South half of Lot 22, Concession I;
New Property Identifiers i South half of Lot 23, Concession Ty
Lo North half of Lot 24, Concession II
Schedule D
Executions : <
(7) This (a) Redescription (b) Schedule for: T
Additional: gomilanlnent New Easement Additional 5
gggedule ] onlalns: Plan/Sketch 1 Description Parties  [] Other [ ]
(8) This Document provides as follows: 3

The assignment of an undivided three percent (3%) gross overriding royalty, reserved to
the Assignor in an Agreement dated January 1, 1970 and registered on April 7, 1970 in the
Land Registry Division of Elgin (No. 11) as Instrument No. 140269, of the well head value
of the crude oil, natural gas and related hydrocarbons produced and marketed from the lands

covered by the leases described in Box "6" and more particularly described in Schedule "A"
hereto.

Continued on Schedule Dj

N
(9) This Document relates to instrument number(s) 4
( 85168, 84787, 85480, 140269 )
((10) Party(ies) (Set out Status or Interest) h
Name(s) Signature(s) i g Date of Signature

- . M D

L 1 :
GAISWINKLER ENTERPRISES LIMITED Qﬂ%w d&) } ,M.umglgge 106103

I an e ¥ &
]

I
H

ASSIGNOR .

(11) Address
L for Service P. 0. Box 367, Chatham, Ontarioc N7M 5K5 )

((12) Party(ies) (Set out Status or Interest) )

Name(s) Signature(s) /M D\?te of S;?gnatu?
GAISWINKLER, Leo F., as joint tenant é:c ] | 1999 (0603

w5 e B aE

We are at least eighteen years of age and ?L;Lﬁgpwpxu Ch&;;“?ﬂixéuL\_‘ | 1999 ;@6503
ugenie~Gaiswinkles !
Ei

ASSIGNEES :

1 d ; N l
Ry andess. . | 29188 Willuges Drive, RR 3, Chatham, Ontario N7M 6J8

/
((14) Municipal Address of Property (15) Document Prepared by: Q‘ Fees and Tax )
: &
; L Z | Registration Fee
Various L. F. Gaiswinkler 8
Be Ra 3 %
Chatham, Ontario u
N7M 5J3 T
[T
o
o
i Total
e Mo A e
Newsome and Gilbert, Limited April, 1985

Form LF 1333 (1/85)
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ASSIGNMENT OF OIL & GAS OVERRIDING ROYALTY

THIS AGREEMENT made as of this 1% day of June, 1999

BETWEEN:
GAISWINKLER ENTERPRISES LIMITED
a Company incorporated under the laws of the Province
of Ontario, having its head office in the Municipality of
Chatham-Kent in the Province of Ontario,

Hereinafter called the “Assignor”
OF THE FIRST PART
~-and -

LEO F. GAISWINKLER, Businessman,

and

EUGENIE GAISWINKLER, his spouse

both of the Municipality of Chatham-Kent, in the
Province of Ontario,

as joint tenants and not tenants in common;

Hereinafter called the “Assignees”
OF THE SECOND PART
WITNESSETH as follows:

WHEREAS by indenture dated the 1 day of January 1970, and registered on the
7" day of April, 1970 in the Land Registry Division of Elgin (No. 11) as Instrument No.
140269, International Utilities Petroleum Corporation, assigned part of its interests in the
form of a Gross Overriding Royalty to Quillian, Boychuk & Associates Limited; in certain
Oil and Gas Leases and Grants more particularly described in Schedule “A” annexed to
this agreement.

AND WHEREAS Quillian, Boychuk & Associates Limited changed its name to
Gaiswinkler Enterprises Limited as evidenced by a Certificate of Amendment of Articles

registered as No. 201233 in the Land Registry Division of Elgin (No. 11) on April 26,
1977.

AND WHEREAS Gaiswinkler Enterprises Limited has agreed to assign to Leo F.
Gaiswinkler and Eugenie Gaiswinkler this certain gross overriding royalty on the
wellhead value of the crude oil, natural gas and related hydrocarbons hereinafter
referred to as “petroleum substances” produced from the lands covered by the said
leases recited in Schedule “A” hereto.

NOW THEREFORE THIS AGREEMENT WITNESSETH that in consideration of
other valuable consideration and the sum of Two Dollars (2.00) of lawful money of
Canada, the Assignor does hereby grant, set over, assign and convey unto the
Assignees the gross overriding royalty of three percent (3%) of the wellhead value of
the petroleum substances produced, saved and marketed from the lands covered by the
leases as set out in Schedule “A” hereto.

It is understood and agreed that the said 3% gross overriding royaity shall
constitute a charge upon the entire 100% working interest held by the said leases set
out in Schedule “A” hereto and shall be calculated upon the current market value of the
petroleum substances so produced after deducting therefrom the cost of transporting
the petroleum substances from the well site to the refinery but prior to deductions for
marketing, operating or other expenses of any nature or kind.
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So long as the said petroleum substances are produced the said gross overriding
royalty shall become due and be paid in lawful money of Canada on or before the last
day of each calendar month with respect to the value of the petroleum substances
produced, saved and marketed during the previous calendar months, the lands covered
by the said leases as set out in Schedule “A” hereto and as calculated in the manner
hereinbefore set forth.

AND IT IS HEREBY declared and agreed that these presents and everything
herein shall enure to the benefit of and be binding upon the parties hereto and their
respective successors and assigns, heir, executors, administrators and legal
representatives or person who succeeds or takes on the Parties’ obligations.

IN WITNESS WHEREOF the parties hereto have caused their respective corporate

seals to be affixed attested by the hands of their proper officers duly authorized in that
behalf.

) GAISWINKLER ENTEPRISES
SIGNED, SEALED AND DELIVERED ) LIMITED

In the presence of: )
) N . .
aﬂ'\[l;i%i MLWM ia

Andrew Gaiswinkler-Président
| have authority to bind the Corporation

)
)
)
)
oo fhar
Y T4 ) Leo F. Gaiswinkler, Joint Tenant
)
- )
m %M )
i )

Neienitis, Bosovanalile.

Eugenle Gaiswihkler, Joint Tenant
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Newseme and Gilbert

Revised June, 1991
Form ' £8 (6/91)

Affidavit of Residence and of Value of the Consideration

Municipality of Dutton-Dunwich, Form 1 — Land Transfer Tax Act
Refer to all instructions on reverse side. fo ly Township: of Dunwich) -Count f Elgi PAGE
IN THE MATTER OF THE CONVEYANCE OF ﬁnsedbrfef(a‘escr%rg}ﬁgﬂagd p - J v 2 lein, AGE 5
Lot 20, Con. I and part of Lot 21, Con. L 5/2 Lot 24, Con. I and Road allowance between
Lot 24, Con. 1 and Lot 24, Con. 2; S/Z Lots 22 and 23, Con. I and N/2 Lot 24, Con. 2.
BV it names: ool busistavaruin 1) Gaiswinkler Enterprises Limited
TO (see instruction T and print names of all transf in full) Leo F. Gaiswinkler and Eugenie Gaiswinkler

|, (see instruction 2 and print name(s) in full) Andrew Gaiswi nkler

MAKE OATH AND SAY THAT:

1. | am (place a clear mark within the square opposite that one of the folfowing paragraphs that describes the capacity of the deponeni(s)): (see instruction 2)
] (at A person in trust for whem the land conveyed in the above-described conveyance is being conveyed;
|:] (b A trustee named in the above-described conveyance to whom the land is being conveyed;
[J (e A transferee named in the above-described conveyance;

D (d} The autnorized agent or solicitor acting in this transaction for (insert narnefs) of principal{s))

described in paragraph{s) (a), (b}, l(c} above; (strike out references to inapplicable paragraphs)

X te) The President, RIcA Koo X XXX X Sak A Xar X KR ¥t Xo FXSRE¥%¥ authorized to act for {insert name(s) of corporation(s))

described in paragraphis) (X), M3, (c} above; (stike out references to inappiicable paragraphs)

D () A transferee described in paragraphl( | (insart onty one of paragraph (a), (b) or (c) above, as applicable) and am making this affidavit an my own behalf and on
behalf of (insert name of spouse) who is my spouse described
in paragraph { | finsert only one of paragraph (a), (b} or (c) above, as appiicabls) and as such, | have personal knowledge of the facts herein deposed to.

2. (To be completed where the value of the consideration for the conveyance exceeds $400,000).

I have read and considered the definition of “single family residence” set out in clause 1 (1){ja) of the Act. The land conveyed in the above-dascribed conveyance

D contains st least one and not more than two single family residences. Note: Clause 2{1){d) imposes an additional tax at the rate of one-half of one per

D does not contain a single family residence. cent upon the value of consideration in excess of $400,000 where tha convey-
[:l contains more than two single family residences, ¢see instruction 3) ance contains at least one and not more than two single family residences.

3. | have read and considered the definitions of "non-resident corporation’’ and *'non-resident person’ set out respectively in clauses 1(1)(f) and {g) of the Act
and each of the following persons to whom or in trust far whom the land is being conveyed in the above-described conveyance is a ''non-resident corporation’’
or 3 "non-resident person’ as set out in the Act. (see instructions 4 and 5)

N/A
4. THE TOTAL CONSIDERATION FOR THIS TRANSACTION IS ALLOCATED AS FOLLOWS:
{g} MOTTEE Bat D BE PRI IR co v s o o Gamis 9% 52 8408 B B3 Gare b . L $ 2.00
(o) Mortgages (i) Assumed (show principal and interest to be credited against purchase prics) . . . . . . . $ L1
{ii) Given back tovendor . . ... L g NIL

{c] Property transferred in exchange (detail below}) . . . . . . . . . . .. ... $ NIL All Blanks
{d) Securities transferred to the value of (detaif (L N T T | a— $ NIL Must Be
(e) Liens, legagies, annuities and maintenance charges to which transfer is subjett o« & os v s $ NIL Fillad in
(f] Other valuable consideration subject to land transfer tax (detail bafow) . . . . ... .. ... $ NIL insaci B
(g) VALUE OF LAND, BUILDING, FIXTURES AND GOODWILL SUBJECT TO

LAND TRANSFER TAX (Totalof a) to (£)) .. ........... .... ... . . §_2.00 § _2-00 i
(h) VALUE OF ALL CHATTELS - items of tangible personal property Appiicaite,

(Reataif S_a{ss Tax is p::ay&bf; on the valus al‘ e Al S R $ NIL

the provisions of the "Retail Sales Tax Act”, R.5.0. 1980, c.454, 85 amended) = = * * = * =+ + v o e i L
(i} Other consideration for transaction not included in EVBPIR FBOVE! v v s wvem 0% 0w wans W% sas wmas b g § NIL
(i) TOTAL CONSIDERATION . ..ttt ittt e e e e $ 2.00 -

5. If consideration is neminal, describe relationship between transferor and transferee and state purpose of conveyance. (see instruction &)
N/A
6. If the consideration is nominal, is the land subject to any encumbrance? N/A
7. Other remarks and explanations, if necessary. The attached Instrument is an assignment of only an interest in
the mineral rights to the lands and exemption from the Land Transfer Tax is claimed as
provided under paragraph 3 of subsection 3(1) of Regulation 703 R.R.0Q. 1990.

Sworn before me at the Municipality of Chatham-Kent

in the Province of Ontario
this dayof JUNE 19 99
: (8 "
> LEOF. GAISWINKLER, a Commissioner, efc., Provinca Clo | | M [é@ :
of Ontario, for Gaiswinkler Enterprises Limitsd and AR — f
A Com i e avits, etc Realoi Enterprises Limited, b i i
' °™" Expires Dacamber 7, 2000, Andrew Gaiswinkler
Property Information Record For Land Registry Office Use Only
A Describe nature of instrumeny: _2SSignment of 0il and Gas Royalty Registration No.
B i) Address of property being canveyed (if available) N/A
(i) Assessment Roll No. (if avaiiable) N/A

C. Mailing address(es) for future Notices of Assessment under ti}e Assessment Act for property being
N/A

conveyed [ses instruction 7)

Registration Data Land Hagistry Office No.
D. (i} Registration number for last conveyance of property being conveved (favaflable) —
{ii) Legal description of property conveyed: Same as in D.(i) above. Y¥es D Mo D Mot known [B

E.  Nemels) and addressies) of each transferse’s solicitor

N/A
School Tax Support (Voluntary Election) See reverse for explanation
(&) Are all indnidual transferees Roman Catholic 2 Yes[ | No[ ]
(b) If Yes, do all individual transferees wish 1o be Roman Cathalic Separate School Supporters 7 YesD No D
(c) Do all inawdual transferees nave French Language Education Rights 7 Y@SD No E‘
{[d) If Yes, do all individual transferees wish to suppon the French Language School Board (where established)? Yes Na D
NOTE: As to (c) arid {(d) the land being transferred will be assigned to the French Public School Board or Sector unless otherwise directed in {a) and (b). 04480 (90-09)
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This is Exhibit “F” referred to in the Affidavit of Eugenie
Gaiswinkler swomn July 13, 2021.

ﬂ{"‘{ux_./ m

Commissioner for Taking Affidavits (or as may be)

MAUREEN ELIZABETH UITVLUGT, 4 Commiiesioner, e,
Province of Onitowiign, for

Whittal + Company Law Firm

Protessionat Compacatian,

Expires March 16, 2024
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L

THIS AGREEMEMT WADE as of the 1stday ©of January 1Y 70s

BEZTRYEEHN:

& body corporats, ingorporated under the laws
; . of the State of ﬁslnwaro, cne of the United

: Staves of Amurica and regiotered to carry on
A business in the Preovince of Cntarie,

Hereinafter called "International®
CF THE ZIKST PART

i
}
‘;
AMIEUEATIORAL UTILITIES FETRQLELS: CORIGIATICE, |
I

| v R | .

-‘l e« tle e e [* L & k_&. a |
i Sl private gcupany incorporated under the laws of
A e the FProvince of Ontaric and having {ts Head ;
i Lh LfLi06 4n the City of Chathem in tas County of

: }‘, . x.nt. . . !
{ . vie e

T K2 [ Hereinafter called “juillian®

ER TAX ACT

GF THE SKECOND FART

WHBEHEAS International 35 the owner of a 1UCH working

37

intorest in certain oll and gav leeses and grants more particulerly
\ degoribed in Se¢heduloe ¥A™ amnexed to this agressent.,

AND WHERSAS International bhas agresd to agsign to
wuillian 8 certain gross overriding royalty on the wellhead

NO LAND TRANSFER TAX St pcoseasuon,

THE LAND TORY,

valuse of the orude oll, natural gas and?ralnted hydrogarbons

heroinaftor referred to as "petroleum gubstancee™ producad {roz

&

the lands coversd by the said leases.
NCW THEREFORE THIS AGREEMENT wITRESSETH that in con~

; alderation of other valunble ¢onsideraticn and the sum of Twe
i Dollars ($2.40) of leawful seney of Canada lnvernational dees

horeby grant, set over, sssign and convey unto suillian a gross

overriding royalty of 35 of the wellhead value of the petroleus

' substances ; reduced, saved and rariseted {rom vhe lands covered
by the leases au seot oul in dchedule YA" hereto.

It is understood and sgreed that the said 3% gross
overriding royalty chall constitute a charge upon Lhe entire
10C% working interest huld by Internationsl in the said leases
et ¢ut in Schedule "A" heretc nnd shall be calauwlated upon the

curyent market value of the petroleun subatances 3¢ produced

after deducting therofrou the guat of transporting the petroleun

| TRANSFER TAX

GQHIAFIO

R. J. WALKER
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substances {ros waell site to refinery but pricr Lo deductions

for marketing, operating or cther wxjpensea of &ny nature o
kind,

¢ leng as the said pstrolouns sudatances are produced |

the wald grossz overriding royalty shall become due and de paid

" by Internatiocnal to Juilllan in lawful ropey cf Canada on or

-bafora the last day of sach calendar month with resapeet to the

value of the pesrolwm substances produced, savel and merketed

Trow the lands coverad by the sald loases as set out in 3chedule

TA¥ hereto as celoulated in the manner hereinbeéfors set furth,
Juring the previcus calendar month.

This agroszont shall enure to and be binding upon the |
varties horsto and their respective successcrs and aseigns.

IN WITHESS WHERECY the partius herste have hereunto
alffixed their corporate seals duly attested to under the handa
ef their proper signing officers duly authorised in that regerd

as of the day and year {irst above written,

2

—_

1F\l‘laTEH 1A%

Vi

ONTARIO

f. J. YALKER i) of

"
1

{
.'
v
I
+

. *
I R ERR
. * AT o
\ r
it ey

%esuient ; < ‘ -

Vlce-Preﬁdeﬁt ‘:\r,f:-;,‘-/_,k
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This is Exhibit “G” referred to in the Affidavit of Eugenie
Gaiswinkler sworn July 13, 2021.

Mpeeweer f27

Commissioner for Taking Affidavits (or as may be)

MAUREEN ELIZABETH UITVLUGT, a Comntiscloner, atc.,
Province of Ontario, fot

Whittal + Campany Law Firm
Protessional Corpavation,

Expireg March 16, 2024
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= Ontario Form 4 — Land Regisiration Reform Act, 1984

- kgh o Document General D

| r/(1} Reglstry Land Titles Dth} Page 1 of 7 pages

(3) Property Block Property
Identifier(s)

e

Additional:
See
Scheduie

AL

22(4) Nature of Document

a-

~ 5 Assignment of Royalty Agreement
!; 1i(5) Consideration

¥
oo

g

‘394018

L g

Two - — Dollars $ 2.00

15(6) Description Municipality of West Elgin, (formerly
Township of Aldborough),County of Elgin and being Part
of Lot &4, Concession 6; Part of Lot 5, Concession 6;
all of Lots 1 and 2, Gore Concession; the North half of
Lot 3, Concession 7; and the North half of Lot Lettered

"D", Concession 7, all more particularly described in
Schedule "A" attached hereto.

2
i

A

FOR OFFICE USE ONLY
ELGIN (11) ST, THOMAS

CERTIFICATE OF REGISTRATION
‘93 JUN 14 AM 11 43

New Property Identifiers
Additional:

See
Schedule D

"BE=UuT
Executions

J
(7) This {(a) Redescription {b) Schedule for: h
Additional: Document New Easement Additional

Contains: f Parti ™ Oth
$ ggﬁedu[a [ Plan/Sketch ] Description [ | Parties ] er ]EL
(8) This Document provides as follows:
BERS TN

The assignment of an undivided one half

i title and interest of the Assignor in and to the gross royalty reserved under the

’3@“5‘"" lease dated November 9, 1951, registered on November 6, 1952 as Instrument No. 29903
and the "Royalty Agreement" dated December 1, 1962 and registered on November 29,
1962 as Instrument No. 91780 all described in Schedule "A" hereto.

(1/2) interest in, of and to the right,

SECONDLY: The assignment of an undivided five percent (5.0%)

unto the Assignor in an Agreement dated February 25
1980, as Instrument No. 232560, of the value of the leased substances produced,
saved and marketed, as defined in the Lease dated February 25

June 18, 1980, as Instrument No.
herero.

Gross Overriding Royalty reserved
» 1980 and registered August 16,
g g
s} ql
pe bt

» 1980 and registered
231598, from the lands described in Schedule "aA"

See attached Assignment with Schedule 'a"

Continued on Schedule D
\ /
CS) This Document relates to instrument number(s)

29903, 91780, 108859, 116960, 117849, 177850, 183643, 184509, 335502. 373069 _t)

((10) Party(ies) (Set out Status or Interest)

Name(s) Signature(s) Date of Signature

% Y ¥ O
 GAISWINKLER ENTERPRISES LIMITED . Omdiaw czliju&vtﬂlian 199906103

......................................

ASSTGNOR | -
() palree® & | DG Box 367, Chatham, Ontario N7M S5K5
R

/
((12) Party(ies) (Set out Status or Interest)
Name(s)

GAISWINKLER, Leo F.

ASSIGNEES S | ;
(13) Address

L for Service 22135 Wilson Drive, RR 3, Chatham, Ontario N7M 6J8
((14) Municipal Address of Property (15) Document Prepared by:

............

A

Fees and Tax

L. F. Gaiswinkler

Registration Fee
Various R: R: 3

Chatham, Ontario
N7/M 533

FOR OFFICE USE ONLY

Total
e AL

/
Newsome and Gilbert, Limited April, 1985
Form LF1333 (1/85)
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(e}

ASSIGNMENT OF OIL AND GAS LEASES AND ROYALTY

THIS AGREEMENT made as of this 1% day of June, 1999

BETWEEN: GAISWINKLER ENTERPRISES LIMITED,
a body corporate, authorized to carry on
business in the Province of Ontario
(hereinafter called the “Assignor’)

OF THE FIRST PART
AND

Leo F. Gaiswinkler and Eugenie Gaiswinkler, his spouse;
Both of the Municipality of Chatham-Kent, in the Province of
Ontario, as joint tenants and not tenants in common,
(hereinafter called the “Assignees”)

OF THE SECOND PART

WHEREAS by an Oil and Gas Grant dated November 9, 1951, and registered in the
Registry Office for the Registry Division of the County of Elgin on November 6, 1952, as
Number 29903 for the Township of Aldborough, (hereinafter called the ‘Lease”) William
Frederick Downie and Mary L. Downie described therein as landowner, did grantto E.L.
Roth of the City of Hillsdale in the State of Michigan, one of the United States of
America, married woman, described therein as Operator, all of the oil and gas in and
under the following lands and also all wells (other than water wells) then on the lands in
the Township of Aldborough, in the County of Elgin and being composed of Lots 1 and 2
in the Gore Concession, in Concession VI, the southwest quarter of Lot 5, in
Concession VI, and the southerly 35 acres of the south half of Lot 4, in Concession 1V,
except the westerly 30 feet thereof, (hereinafter called “the leased lands”) together with
the exclusive right to drill for, produce, store, treat, transport and remove by any method
all oil and gas; and

WHEREAS the Lease reserved unto the landowner a gross royalty of one-eighth (1/8)
of all oil produced and save fro_m the leased lands; and

-WHEREAS by an Agreement dated December 1, 1962, (Hereinafter called “the Royalty
Agreement”) and registered in the aforesaid Registry Office on November 29, 1962, as
Instrument Number 91780, made between Mary Lucinda Downie, successors in title to
the aforesaid landowner, as Assignors and Canadian Kewanee Limited and joined in by
Marie Downie, the said Assignors assigned unto Canadian Kewanee Limited an
undivided one-half (1/2) interest in, of and to the right, title and interest of the Assignors
in and to the gross royalty reserved under the lease and an undivided one-half (1/2)
interest in all of the oil, gas, coal and other minerals now at any time hereafter lying in or
under the lands recited in Schedule “A” attached hereto and forming part of this
agreement and further described as:

Township of Aldborough, County of Elgin, being Lots 1 and 2 in the Gore
Concession, the North half of Lot 3 in Concession VII', the Southwest quarter of Lot 5.
in Concession VI and the southerly 35 acres of the South half of Lot 4, in Concession
VI, except the westerly 30 feet thereof, (hereinafter called “the Assigned lands”); and

WHEREAS by an Agreement made as of the first day of July, A.D. 1965, and registered
in the Registry Office for the Registry Division of Elgin on September 1, 1965, as
Instrument Number 108839, Canadian Kewanee Limited, did transfer, assign, set over
and convey unto Triad Oil Co. Ltd., effective as of July 1, 1965, all of its right, title,
estate and interest in and to the Lease and the Royalty agreement together with its
entire interest thereunder in and to the Assigned lands and the oil and gas described
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therein TO HAVE AND TO HOLD the same unto Triad Oil Co. Ltd. From and after July
1, 1965 for its sold use and benefit absolutely; and

WHEREAS by an Agreement made as of the first day of July, A.D., 1966, and
registered in the Registry Office for the Registry Division of Elgin on December 5, 1966,
as Instrument Number 116960, Triad Qil Co. Ltd., did transfer, assign, set over and
convey unto Bow Valley Leasing Ltd., effective as of July 1, 1966, all of its right, title,
estate and interest in and to the lease and the Royalty Agreement together with its
entire interest thereunder in and to the Assigned lands and the oil and gas described
therein TO HAVE AND TO HOLD the same unto Bow Valley Leasing Ltd. From and
after July 1, 1966, for its sole use and benefit absolutely; and

WHEREAS by virtue of a certain Agreement made as of the 26" day of January, AD..
1967, and registered in the Registry Office for the Registry Division of Elgin on January
31.1967. as Instrument Number 117849 and 117850 Bow Valley Leasing Ltd. Agreed
to assign unto Rayrock Mines Limited an undivided Forty (40%) per cent of its interest in
and to the Lease and the Royalty Agreement together with its interest thereunder: and

WHEREAS by an Agreement made as of the 4" day of April, A.D. 1975, and registered
in the Registry Office for the Registry Division of Elgin on May 23, 1973 as Instrument
Numbers 183643 and 184509 Bow Valley Leasing Ltd. did transfer, assign, set over and
convey unto Rayrock Mines Limited effective as of April 4, 1975, the remaining sixty
(60%) of its right, title, estate and interest in and to the Lease and the Royalty
Agreement together with its entire interest thereunder in and to the Assigned lands and
the oil and gas described therein TO HAVE AND TO HOLD the same unto Rayrock
from and after April 4, 1975 for its sole use and benefit absolutely; and

WHEREAS Rayrock Mines Limited changed its name by Articles of Amendment to
Rayrock Resources Limited and Rayrock Resources Limited then changed its name to

Rayrock Yellowknife Resources Inc. by Articles of Amendment registered as Instrument
Number 335356 on June 5, 1992; and

WHEREAS the said Lease and “Royalty Agreement” were intended to be assigned in
the Assignment of Leases between Rayrock Yellowknife Resources Inc. as Assignor
and Gaiswinkler Enterprises Limited as Assignee, said Assignment being registered in
the Registry Office for the Registry Division of Elgin on June 15, 1992, as Instrument
Number 335507; and

WHEREAS the Leases described in Instrument Number 335509 were so assigned: and

WHEREAS the interest in the “‘Royalty Agreement” registered in the aforesaid Registry
Office on November 29, 1962, as Instrument Number 91780 was not assigned through
oversight. and

WHEREAS by an Agreement registered in the Registry Office for the Registry Division
of Elgin on 24 January 1994 as Instrument Number 350279, Rayrock Yellowknife
Resources Inc. as the Assignor, did transfer, assign, set over and convey to the
Assignee, effective as of May 1, 1992, (hereinafter referred to as the “effective date”) all
its right, title, estate and interest in and to the “Royalty Agreement’ together with the
Assignor's entire right thereunder for the sole use and benefit of the Assignee, its
successors and assigns, subject always to the terms and conditions contained in the
said "Royalty Agreement” and to the performance and observance of the covenants,
conditions and stipulations contained in the said “‘Royalty Agreement”, said Royalty
Agreement being registered in the Registry Office for the Registry Division of Elgin as
Instrument Number 91780, on November 28, 1962, and

WHEREAS by an Agreement registered in the Registry Office for the Registry Division
of Elgin on 17 September 1992 as Instrument Number 338073, Gaiswinkler did transfer
assign, set over, and convey unto Lakewood Energy Inc. all of its right, title, estate, and
interest in and to the Lease, Excepting thereof the “Royalty Agreement” to the Assigned
lands and the oil and gas described therein TO HAVE AND TO HOLD the same unto
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Lakewood Energy Inc. from and after 17 September 1992 for its sole use and benefit
absolutely; and

WHEREAS Lakewood Energy Inc., Serenpet Resources Inc., and Serenpet Exploration

Inc. amalgamated effective 31 December 1994 under the name Serenpet Exploration
Inc.; and

WHEREAS by Agreement dated S August 1994, Serenpet Exploration Inc. transferred
and conveyed effective 1 August 1994, its entire interest to Serenpet Partnership
("Serenpet”): and

WHEREAS by Agreement made as of 1 July, 1996 between Serenpet Exploration Inc.
and Shiningbank Energy Limited, and registered in the Registry Office for the Registry
Division of Elgin, Ontario on 31 October, 1996 as Instrument Number 373069, Serenpet
did transfer, assign, set over, and convey unto Shiningbank all of its right, title, estate,
and interest in and to the Lease together with its entire interest thereunder in and to the
Assigned lands and the oil and gas described therein TO HAVE AND TO HOLD the
same unto Shiningbank from and after the effective date for its sole use and benefit
absolutely; excepting the “ROYALTY AGREEMENT” reserved exclusively unto
Gaiswinkler Enterprises Limited under the terms of the Purchase and Sales Agreement
between Gaiswinkler Enterprises Limited and Lakewood Energy Inc. and being
registered in the Registry Office for the Registry Division of Elgin, Ontario, as Instrument
Number 91780, on November 29, 1962 and further registered on 24 January, 1994 as

Instrument Number 350279 in the Registry Office for the Registry Division of Elgin,
Ontario.

NOW THEREFORE THIS AGREEMENT WITNESSETH that in consideration of the
premises and the mutual covenants and agreements by and between the parties hereto:

1, The Assignor hereby transfers, sets over and conveys to the Assignees, effective
as of June 1, 1999, (hereinafter referred to as the “effective date”) all its right,
title, estate and interest in and to the “Royalty Agreement” together with the
Assignor’s entire right thereunder for the sole use and benefit of the Assignee,

Q\' al\‘ﬁ/ their successors and assigns, subject always to the terms and conditions

contained in the said “Royalty Agreement” and to the performance and
observance of the covenants, conditions and stipulations contained in the said
‘Royalty Agreement”, said “Royalty Agreement” being registered in the Registry

Office for the Registry Division of Elgin as Instrument Number 91780 on
November 29, 1962.

W2 The Assignor hereby transfers, sets over and conveys to the Assignees effective

as of June 1, 1999, (herein referred to as the “effective date”) all its rights, title,
estate and interest in and to the Agreement dated February 25, 1980,
(hereinafter called the “Gross Overriding Royalty Agreement) and registered in

as Instrument No. 232560 made between Realoil Enterprises Limited, an
associate of Gaiswinkler Enterprises Limited as the Assignor and Rayrock
Resources Limited on the Assignee, wherein the Assignor reserved unto itself an
undivided Five Percent (5.0%) Gross Overriding Royalty of the Gross Wellhead
Value, before any deductions for trucking or other operating expenses, from the
production of the Well, J. McColl No. 2, 1-1-D-7 Aldborough, located on the lands
recitated in Schedul e”’A” attached hereto and forming part of this agreement and
described as: Township of Aldborough, County of Elgin, being the north half of
Lot lettered “D”, in Concession VII.

J& the Registry Office for the Registry Division of Elgin, Ontario on August 6, 1980,
C,J |

AND IT IS HEREBY declared and agreed that these presents and everything herein
shall enure to the benefit of and be binding upon the parties hereto and their respective
successors and assigns, heir, executors, administrators and legal representatives or
person who succeeds or takes on the Parties’ obligations.
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IN WITNESS WHEREOF the parties hereto have caused their respective corporate

seals to be affixed attested by the hands of their proper officers duly authorized in that
behalf.

) GAISWINKLER ENTERPRISES

SIGNED, SEALED AND DELIVERED LIMITED

In the presence of;

S

)

)

)

)

) Andrew Gaiswinkler-President
) | have authority to bind the Corporation
)

)

)

)

)

foo b Lo

Leo F. Gaiswinkler, Joint Tenant

%ﬂ%@@% ) Rstprie, fonsiade.

) Eugenfe Gaiswinkler, Joint Tenant
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This is Exhibit “H” referred to in the Affidavit of Eugenie
Gaiswinkler sworn July 13, 2021.

Mooer (£

Commissioner for Taking Affidavits (or as may he)

WMAUREEN ELIZABETH UITVLUGT, & Commissioner, ate.,
Province of Ontaria, for

Whittal + Campany Law Firm
Protassional Corpeation.
Expires March 16, 2024

Page 53



. TEN '
= ng’n’rgggg_ I.anhton. - Of e BB T T ’. s O mJ.lé&Lle....T..........: .........
in the Gouné"’cf gj:ﬁl.aﬂale., Stmiwn”‘:i(ﬁl OPSI'H‘D’F’;'.._. ...f...r It

mnkn oath and say, to wit:

_d'

) m._y\ .'Jf/il]_.i&m..ﬂ.t._edﬂ1‘.}91‘5:.:)394.}&1.11.@..‘...1@%3....Iﬂm..l?ﬂlﬂ}ﬁ-..e.m.!%1}.......,..1....14.-....)%fmi?.m?z‘m Ahhr el ..-:..::.3..: ..........

g AN R N AT

.................................. fertamevsrtraisbessbdns il gers cnsarsenspbnsaenie \oi the,pg‘rf, Aena. Irei‘eto Lo Y \' .\‘ B :,

2. 'That the said nﬁu'ﬂméntiwn.s exeegted by the said part):\ it the ..J.Q‘Wlﬁ.mp }Q.ﬁ iﬂ;:duqu Ehlé.h# Fad :"-‘,
g h‘t‘ﬂe ,County of Elg.lnu i

»- — Moo
\ v pm-t.g Phayny &0 nl 4 l& AR .,’v'
(&"e ST8) That T kol tho sald ipidh. (0er...and amha &mao\—m‘n; whtheds tL ‘the saidsingtRantent v | v o p 1 o€

R
'

SWORN before me at the ;OWJ’.I---— ' ' ) -
. Voo ot t:,-:.

In the County of . Lﬂmbtcn Mvveres m Q

L Ky s T e N ' - :
day ot . HOYEMBEE ~ - = = e g

| s FULLLS, .

4 & aan &4
at ux.

p]
E,

)

114 Hillsdale St.,

#. L. ROTH,
YILISDALE, iieh.

NDY

GAS
FROM )
WILLIAM FREDERICK DOWNIEZ
TO
e ¥ 3 &
7

P {3 B

* -

~l

< :
f IS
:cd: o - .4
'IG.I g A
el § : R | N

¥ '\1\;) (- iy ey VoAr & .‘E’ Vot Pt Pl )’i’"‘ bl

.r < ' B A Y !
4 .‘:Fu\}-”b i . WBY A '-‘"*ﬁa*“\p
~-

PRl = 4 z
S Ly [
T 8 in i — =
g Y5 ¥
Sy,

of
&f)

:;' o GJI -
- lf'-' 'E 1y s
LT ¢ W\\»é.
Y. AT
(P '—‘ 1l
] -:Bf <l ; -f‘ N -y -
A v ] ! k
Vi AR .. © Gx . I, v d
- 3] ’ , . )
g b 18 Fq i .
& jard : “1. kl a5 \‘)l ht
52 .] i\.- %‘L “ i e
o R e e T .
23285977 K

Page 54



-~
o

SR AN N
- e

"

T
THIS GRANT made semeen Willidom, s ex) ;-.]'f;.bm.n.i.e..mm[ﬂm'..r..L.'..B..Q!!.ni..?.-..,.his....ui_-.[-’e - 0

11‘ oerer e ertan e nraresraern . and each sighing for and in

Addrgsa_ RQCLI:\Q‘(O‘.\'J"

areineiter. called “onerator” of the second part.

- et fo i hwn_ tampest afd herein fror called “Land Ovwnert of the first part, andmn ~Gaketievh
}’W. Migmgﬂ,'t.trwﬁjeﬁ? L u‘ﬁ{i 1

WITNESSETH: That land owner, for and in consideration of the agreements herein on the part of the operator does T
hersby grant to operator all the oil and gas in and under the fallowing lands and alse all wells (other than water wellsl, now .
imﬂog"f l&

... in the County of Elﬁ rersns i Province of 0‘ :
o1 (looserta) ... (31200
(1.0, 02029 "

e

on said land, in the Township of ./ ld. '\"ﬂ“ﬁ,

Consmnsi, I (0 eens) (2757
SVM}& : N (3.5acs) (27387

more fully deseribed in registl.:.red Instrument No. .....coeeveeeeeennenee TOF s8id Township, containing 3?1? acres more or jess.

Land owmner covcnangﬁ that deed of said lgnd is ip his name and that if ahove description be incorrect in the apinion of
operator tand owneryifEreby suthorlzes operator; or his agent to carrect the deseription so as to carry out the intent of this
grant which is to i} ke i‘,ﬂands wr}:esidlgy; ]_n.‘nd owner, in ubove mentioned township.

Land owner grants to operator the exclusive right to drill for, produce, store, treat, transport, and remove by any meth-
od all oil and gus found in dr under said land, also the right to lay, operate and repair pipe lines for trensporting the preducts
of said land or other lands, also the right te possession and use of as much land including rights-of-way as may be necessary
t6 condnet all operations hereunder. Also the right to remove any and anl] material, building, pipe or machinery placed in or
on said lands both during the continugnce or after the termination of this grant. Operatar agrees lo leave gates and fences
as found and bury pipe lines belew plow depth if requested and pay toxes sssessed apainst property operator places on said
land, and not to drill within two bundred feet of house, barn, or in orchard if land owmer objects, unless operator shall indem-
nify land owner in a ressonable manner against damage and to pay damages done to growing crops in case bill is received
within six months.

Operator shall deliver te land owner free of all costs in tanks or pipe lines pn the premises or pay land owner for the one-
eighth of all ¢il produced and saved from said lands and also pay the following rates per year for each gas well from which
the gas is being marketed: all to be based upon a puage to be taken yearly after blowing eight hours.

Lessor hereby aprees and directs the Lessee to ship all the oil received from the said property, ta eollect the proceeds of
the oil from the party to whom the said oil is shipped; he further directs the Lessee to deduct the transportation charges and
to mccept from the Lessce one-eight of the said proceeds of oil as his share. The said Lesee agrees to pay the net proceeds as
above set out to the Lessor on ar before the 16th day of the following month for all oit so sold from the hereinbelore described
property during the previous month, and if dersanded by the purchaser of the oil or gas_produced, tHe Lessor agrees to prove
Lis title to the ahove described lands to the satisfaction of the purchaser. .

For wells making up to five hundred thousand cubic feet per day, fifty dollars; and from five hundred thousand te one
million cubic feet per day, one hundred dollars; from one million to three miltion eubic feet per day, two hundred doliars;
over three million cubie fect per dey, three hundred dollars. :

Provided, and it is & condition of this grant that (sybject in any event to the two notices to be given by land owner &s*
heroinafter mentioned) it shall become null and void and not binding on either party if ths operator does nat commence Upera-
tions to drili a well within one year from the date hereof, unless operator shall pay to land owner at the rate of -
cents per acre annually thereafter until operations are commenced. . TR

Operater may at any time release to land owner or assipn ¢o any one all or part of his interest in the whole or part of ~
th? Ian‘eii herebv grgnt.ed and shell be released from further liability in respect of that part of said lands or interest thervin so
released or Lasigned. M

Operator shall have the right at any time to redeem for land owner by payment any mortgage, taxes or other liens on said |
fands i the event of default in payment by land owner and be subrogated to the rights of the holder thereof and shall b¢ 2r-.
titled to a lien on said land for any paymetns so made.

n case there are more than one land owner at any time, the payments herein mentioned shul] be apportioned as betl&eh "
the land owners according to their respective shares or interests, and if there are more than five land owners then operater,
may, in like manner, charge and apportion cost of accounting and paying plus thirty per cent. R

Faoilure on the part of operator to comply with any of the conditions ot pay any of the cash considerations or said ahnual
payments herein mentioned when due or payable will render this grant void and net binding on either party, provided=jard~
owner gives ninety days' notice to aperator by registered letter addressed to operator's lnst known post office address poirfts
ing out the default or failure to make any of said payments so it can be remawed. And in case the default is not removed bre
payment made when the same had hecome payable within such ninety days then at the expiration thereof land ownel® muy
wive operater anaother or second notice, by repistered letter declaring this grant vaid, after which this grant shall autqmatic-
ally become nul! and void and the rights and interests pranted herein shall revert to the land owmer and neither party shalle
have any right of privilege to reinstate or revive the snme or to invoke the aid of anv provision, cevenant or agrecment gop-e

-

fained,hercin or to bring any, action thergon.  Any money due to land owper may be, depositegd in bhe ..o g S onn

. Notwithstanding anything hereinbefore contained it is hereby provided that this grant is subjeet to the conditions that
in ense oil or gas in paying quantities is or are not produced or in case drilling operations are not being carried on at the ex-
piration of twenty years from the date hereof, or in case such production or drilling operations cease (not including cessation
from lack or weakness of market or from other uncontrotlable eause or reasonable temporary cessation on the part of opera-
tor), after said twenty years at any time after land owner shall have given notices as nforesaid then this Grant shall be de-
termined nnd the rights and intercst granted herein shall revert to and be the property of land owner.

Al covenants and conditions and provisaes herein shall extend to and be binding upon the respective heirs, executors,
administrators, successors and assigns of euEh of the prrties hergto.

U - ofNﬁvem’bV\'AD 1'16—/

IN WITNESS WHEREOF this C]




Affidanit Land Transfer Tax At 5

Registry Office, County of Lambton

In the Matter of the Land Transfer ’
Tax Act, 1921 and 1822

Froviner of Gutario \ 3‘] Be Le RO = = = of the City « Hillsduxle
ﬁ:ﬁlx Killedale, Siate of Michigam,
COUNTY OF LAMETON | in the County of Lambton ¢
} %r the lesme - - - - named in the within (or
This aMdavit To Wit annexed) transfer make oath and say:
EY ¥ may R
be made by the Ilonees - ~ = =
purchaser or ven: 1. Tam t’ ................................... named in the within (or annexed) transfer.

dor or by mny one
lcté:: for l.hertn
under powsr o . . .
aammey ot by an 2. 1 have a personal knowledge of the facts stated in this affidavit.
agent neeredited

in writing by the

purchaser or ven- g Tha trye amount of the monies in cash and the value of any property or security

dor or by
aolicttor ot Slther included in the consideration is as followa: ]
L £50,00
(a) Monies paid in cash . $
=i}
(b} Property transferred in exchange to the equity value of 3 N
' nil
(c) Securities transferred to the value of ... S —— - S
{d) Balance of existing encumbrances with interest owing at date
of transfer ... ' 3
et out liens and (e) Monies secured by mortgage under this transaection . .. - S
encumbrances in
d
el (f) Liens, Legacies, annuities and mainienance charges to which
, ) il
transfer is subjeet oo sﬂ'
Total consideration..... $___
Complete each 4 1¢ nongideration is nominal, is the transfer for natural love and affection? . —

line, leave no
btanks, that in
esaentinl,

5. If so, what is the relationship between Grantor and Grantee?.

mwmammmm-

6. Other remarks and explanations, if necessary..."._

trument are Fuch thnt the v xnet oonuidmtion is difrimlt to

-

arbditrary taxable ennsidiratlnno:t 33850.00 -

Mo

/f FA //WMWV ~.'-

A Commissioner, etc. . .

st »

Sworn  before me at thehu of Petroll
in the County of Lambt on this 1&th - -

NovembeyY = = =

day of in the year

of our Lord 19

/ﬂm&:z’ PR

Page 56



This is Exhibit “I” referred to in the Affidavit of Eugenie
Gaiswinkler sworn July 13, 2021.

N Commissioner Jfor Taking Affidavits (or as may be)

MAUREEN ELIZABETH UITVLLGT, i
. & Conmiigeloner, ete,,
PFrovinoe of Ontaria, for e

Whittal Company Law Firm
Protessional Comorgtian,

Explres March 16, 2024
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CLTITIA eI

L]

THIS INDENTURE MADE this lst day of December, 19?2 .

BETWEEN: .

MARY LUCINDA DOWNIE, of the Township of
Aldborough, in the County of Elgin,

Widow, and WILLIAM WARREN DOWNIE, of the
said Township, Farmer, (hereinafter called

the "Assignors'')

OF THE FIRST PART

and

CANADIAN KEWANEE LIMITED, a company

incorporated under the laws of the State .

of Delaware, one of the United States of
America (hereinafter called “Kewanee')

OF THE SECOND PART
and

MARTE DOWNIE, of the said Township of
Aldborough, wife of the said William
Warren Downie

OF THE THIRD PART

WHEREAS by an oil and gas grant dated -
November 9, 1951 and registered in the Registry Office

for the Registry Division of the County of Elgin on

November 6, 1952 as Number 29903 for the Township of ' }

Aldborough, William Frederick Downie and Mary L. Downie l
described therein as Land Owner, did grant to E.L. Roth’

of the City of Hillsdale in the State of Michigan, omne

of the United States of America, Married Woman, described
therein as Operator, all the oil and gas in and under the .
following lands and also all wells (other than water wells)
then on said lands in the Township of Aldborough, in the--'
Gounty of Elgin and being composed of Lots 1 and 2 in

the Gore Concession, the north half of Lot 3, in Concession
VII, the southwest quarter of Lot 5 in Concession VI, and
the southerly 35 acres of the south half of Lot 4 in
Concession VI, except the westerly 30 feet thereof, together

with the exclusive right to drill for, produce, store,

treat, transport and remove by any method all oil and gas

e AL M e A L
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found in or under the said land, together with certain
other rights more particularly therein described, subject
however to the covenants therein contained, including the

following covenants:

"Operator shall deliver to land owner free of-

all costs in tanks or pipe lines on the premises or pay
land owner for the one~eighth of all oil produced and
saved from said lands and also pay the following rates
per year for each gas well from which the gas is being
marketed: all to be based upon a guage to be taken yearly
after blowing eight hours.

Lessor hereby agrees and directs the Lessee
to ship all the oil received from the said property, to
collect the proceeds of the oil from the party to whom the
said oil is shipped; he further directs the Lessee to deduct
the transportation charges and to accept from the Lessee
one-eighth of the said proceeds of oil as his share. The
said Lessee agrees to pay the net proceeds as above set out
to the Lessor on or before the 15th day of the following
month for all oil so sold from the hereinbefore described
property during the previous month, and if demanded by
the purchaser of the oil or gas produced, the Lessor agrees
to prove his title to the above described lands to the
satisfaction of the purchaser.

For wells making up to five hundred thousand
cubic feet per day, fifty dollars; and from five hundred
thousand to one million cubic feet per day, one hundred
dollars; from one million to three million cubic feet per
day, two hundred dollars; over three million cubic feet per
day, three hundred dollars.' '

AND WHEREAS the said William Frederick
Downie died on or about January 2, 1957 having made his
last Will and Testament dated February 16, 1956, probate
whereof was granted on May 6, 1957 to Mary Lucinda Downie,'

William Warren Downie and The Canada Trust Company, the

L__'_rj

- [ERSNE

Page 60




-3 -

4€%w‘ executors named in the said Will, and directed his executofs
1- in the said Will to transfer and convey the said Lots 1
and 2 in the Gore Concession to his son William Warren
Downie subject to the life use and enjoyment of his said
wife Mary Lucinda Downie to the intent that such use would . :

include income only from the oil and mineral rights, and

that his said son would be entitled to all income other -
than income derived from oil and mineral rights;
AND WHEREAS the said Mary L. Downie and
— :=1\' the said Mary Lucinda Downie are one and the same persom;
AND WHEREAS by deed dated June 1, 1959

and registered in the Registry Office for the Registry

Division of the County of Elgin on July 16, 1959 as Number

ZTEITLS

; 32887 for the Township of Aldborough, the said Mary Lucinda

Dowvnie, William Warren Downie and The Canada Trust Company
as executors of the estate of the said William Frederick

Downie, conveyed the said Lots 1 and 2 in the Gore Concession '

to William Warren Downie subject to the Llife use of the .y 3

oil and mineral rights in favour of Mary Lucinda Downie

as provided in the said Will;
AND WHEREAS by deed dated April 1, 1959 and

registered in the Registry Office for the Registry Division
of the County of Elgin on June 24, 1959 as Number 32856
for the Township of Aldborough, the said Mary Lucinda

PR
e o SR

Downie, William Warren Downie and The Canada Trust Company
;l as executors of the estate of the said William Frederick -
{. Downie, conveyed the north half of Lot 3, in Concession VIi,
in the Township of Aldborough to Louis Bartha and Therezia
Bartha, his wife, as joint tenants; .

AND WHEREAS by virtue of various assignments
Kewanee is now the owner of the said oil and gas grant
subject to having assigned to Canada-Cities Service

Petroleum Corporation all its right, title and interest

: in a portion of the lands therein described, the oil and

gas comprised therein and all benefit and advantage to be

e e s
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derived therefrom as provided for in the said oil and gas
grant;

AND WHEREAS the Assignors have agreed to

sell to Kewanee an undivided one~half interest in the gross

royalty reserved by Land QOuwner in the said oil and gas grant,

and, subject to the said oil and gas grant, to convey an
undivided one-half interest in all of the oil, gas, coal
and other minerals, now or at any time hereafter lying
in or under the lands and premises hereinafter described;

NOW THIS INDENTURE WITNESSETH THAT in
consideration of the sum of $57,500.00 now paid by Kewanze
to the Assignors, the receipt whereof is hereby acknowledged{
the Assignors do grant and assign unto Kewanee, its successors
and assigns, an undivided one-half interest in all of the
right, title and interest of the Assignors in and to the
gross royalty resexrved by Land Owner in the said oil and
gas grant and do grant and assign unto Kewanee, its successor?
and assigns, subject to the said oil and gas grant, an

undivided one~half interest in all of the oil, gas, coal

and other minerals now or at any time hereafter lying in or under

the lands and premises (or any part thereof) situate in the -
Township of Aldborough, in the County of Elgin, described
as follows:

Lots 1 and 2 in the Gore Concession, the

southwest quarter of Lot 5 in Concession VI, and the southefly

35 acres of the south half of Lot 4, in Concession VI, except

the westerly 30 feet thereof.

And also the perpetual and irrevocable righé, :
privilege and easement of entering upon said lands and
searching for, drilling wells, sinking shafts, mining,
digging, extracting, taking and carrying away all of the
0oil, gas, coal and other minerals in or under said lands,
or that may be found therein or thereunder, and also the

right to possession and use of so much of said premises




-5 ~ .

at all times as may be necessary to the practical carrying

out of the purposes and provisions of these presents.

To have and to hold the same unto Kewanee,

its successors and assigns, to and for its and their sole
and only use forever.
And the Assignors hereby covenant with Kewanee
that notwithstanding any act of the Assignors they now have
,,,,, iIn themselves good xight, full power and absolute authority

to grant and assign the rights, titles, privileges and

easements in the manner aforesaid according to the true

intent and meaning of these presents.

And that the Assignors shall and will from
time to time and at all times hereafter at the request
and cost of Kewanee, do and perform all such acts and things
and execute all such deeds, documents and writings and give
all such further assurances as Kewanee shall reasonably
require.

And it is hereby declared and agreed that
this indenture shall enure to the benefit of and be binding
f upon the parties hereto, their heirs, executors, adminis-
trators, successors and assigns.

IN WITNESS WHEREOF the Assignors and the

! Party of the Third Part have set their hands and seal as
of the day and year first above written.

—i
SIGNED, SEALED AND DELIVERED @

;255 ﬁLAJJé;JA}¢T7052¢g,“

; gmrygLucinda Downie

)

3

3 o
efgfﬂf;ot 4{:2&&4L4é%£;£/ g (A%£;¢/"”V’ﬁi<4/u;i~UHA; _—

. S,

in the presence of

William Warren Downie

27[4/(’-4-(-1 [0&-««&’-)%& 0

‘_ Marie Domnie
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" PROVINCE OF ONTARIO

g I, MARY LUCINDA DOWNIE,
COUNTY OF ATern ; of the Township of Aldborough
) in the County of Elgin, Widow,

one of the Assignors in the within instrument named, make
oath and say that at the time of the execution of the within

instrument I was of the full age of twenty-one years.

SWORN before me at the )
Town )
of Ridge town g

in the County

of Kent

this 28th day of

November, 1962,
/ /
A Commissioner, etcf

3
}
),
)
2
)

PROVINCE OF ONTARIO g I, WILLIAM WARREN DOWNIE of the
COUNTY OF ELG¢IN Ke.# g Township of Aldborough in the
)

TO WIT: County of Elgin, Farmer,

one of the Assignors in the within instrument named, make oath

and say that at the time of the execution of the within

instrument;
1. I was of the full age of twenty-one years;
2. And that Marie Downie who also executed the within

instrument was of the full age of twenty-one years;

3. I was legally married to the person named therein as
my wife,
SWORN before me at the )
Town g
of Ridgetown
in the County ; e M, /L'//p_, .
of Kent )
this 28th day of 5
November

19 62 /’ .

Sl A - =z m————

. Fa N P AR VL
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AFFIDAVIT UNDER LANDS TRANSFER TAX ACT

In the Matter of The Land Transfer Tax Act

PROVINCE OF ONTARIO

- Creay)

- 1. I am ¢cre ¢ f;: éZ/_

_named in the withid (or anmexe ) transfer.

I;T%L‘VL&7 aéoLfL;VGQL ,ﬁg&ﬂojkge
of the:Z;vﬁﬂ*PAﬁﬁ of 62[Q/2¥4u91~%<-
in the (ount;  Of. c(‘ﬁc}«‘m

make oath and say:

)
)
)
)
3
)

-t m———

%‘fw«—-—v

A Commissioner, etc.

PROVINCE OF ONTARIO ) I, Ellen Dunkley
_ COUNTY OF Ei i of the Town of Ridgetown
To WIT: ) in the County of Kent
Stehographer, make ocath and say:
1. THAT I was personally present and did see the within or

amnexed Instrument and a duplicate thereof duly signed, sealed and
executed by Mary Lucinda Downie, William Warren Downie and Marie
Downie three of the parties thereto.

_I 2. THAT the said Instrument and duplicate were executed.-by

- - the said parties at the Town of Ridgetown
3. THAT I know the said parties.
4, THAT I am a subscribing witness to the said Instrument and
duplicate.

SWORN before me at the Town

)
of Ridgetown in the County 7 - [ﬁﬁ
of Kent this 28th é&éﬂ‘?( Al &,
day of November_ A.D,,19 } fed A P

|
.

ot

L. 2. I have a personal knowledge of the facts stated in this

+ + - affidavit.

oo 3, The true amount of the monies in cash and the value of
.+4+++ any property or security included in the consideration is as

. . follows:

et (a; Monies paid in cash....ccceccccoencssa..$ 57,500.00
P (b) Property transferred in exchange:

‘ Equity value $.cecececcnsessd Nil
Pl EncumbrancesS..c.coceocesscosocd Nil
U EC) Securities transferred to the value of..$ Nil

d) Balances of existing encumbrances
L with interest owing at date of
coe transSfer...coscocesvecssccccnonescosacaesd Nil
P (e) Monies secured by mortgage under this
Lo transaction.....veeceecceroacsccccoccscas$ Nil
(f) Liens, annuities and maintenance
) charges to which transfer is subject....$ Nil
- Total consideration $ 57,500.00
SWORN_befo e me at the )
of - A s )
in the o %
‘6( ; - / /L
ig )’? day OfAd' 7“521\/-3 /;// Codty ol C Tl /L/(’}-ZWMCI‘-

i

2,

rd

=
-Fz.ﬁ
_F;‘:?..:‘:r D —
"—_..’ m—y — T ~ e e e I
E?:;":‘:t‘ T A4 It L

ar e Tat e S - 1 R -
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AFFIDAVIT, THE REGISTRY ACT _
f IN THE MATTER OF THE MORTMAIN AND CHARITABLE USES ACT

| S

-j . - -
D Y Y —

1, oela~d /. O i :

PROVINCE OF ONTARIO

) -
COUNTY OF c‘ft%on % of the. 6_,67 of /\.,\_,@@,\_ T
)

..... J —
TO WIT: in the C;-“,,\Z'-., of)uﬁm _
. make oath and say:
R - e - > . ) I -
1. That I am /—Qg’fm —of ﬁ"l/ T g —
ci-oL Canadian Kewanee Limited, the assignee named in the ‘ ]

i R annexed instrument, and as such have knowledge of the

. matters herein deposed to, . .
2. That the lands described in the annexed
inastrument are not assured to Canadian Kewanee Limited
contrary to the provisions of Section 2 of the Mortmain

and Charitable Uses Act of Ontario.

SWORN before me at thed;-g )
of ?5/ 7 3 ’) . —
in the County of C@ é’ i L/ Ji /’ ) .

B this 7 X J ) RS VT j

- - day of Arvemdyn 8.D. 1962.)

A._cgmissione s—ete.
W{fi@
/@,fﬂ ?::z




This is Exhibit “J” referred to in the Affidavit of Eugenie
Gaiswinkler sworn July 13, 2021.

Slyeee (7.

Commissioner for Taking Affidavits (or as may be)

MAUREEN ELIZABETH UITVLUGT, & Comnilssloner, atc.,
Province of Ontaia, for

Whittal + Company Law Firm
Protessional Corposation,

Expires March 16, 2024
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PETROLEUM and NATURAL GAS LEASE and GRANT

RQI‘EEmEI‘It Hf mB&EB made this...vove.. . 25th ... day of . ..... Pebruary. .. ... 15.80 .

BETWEEN .............. Sohn, Edward MeGoll . (Farmer)..........ocociiiiininn,

e, coro... Susie MeGoll (His wife) . . ...

of the.... Township....... of......Aldborough ... ... in the..... Comunty of Elgin ... ... ...

Province of Ontatio, (hcrcg:gf#;; .Szaflliegs‘;h;;{ﬁ?or")
— AND—

REALOIL ENTERPRISES LIMITED, a Company incorporated under the laws of
the Province of Ontario, having its Head Office at Chatham, Ontario.

(hercinafter called *“the Lessee™)
OF THE SECOND PART

WITNESSETH hat 1he Lessor, being the owner or entitled to bc_comc the ownper, subject to any registered encumbrances, of all
petroleum, natural gas and related hydrocarbons, and of all minerals, substances and other gas within, upon or under those

certain lands in the Townshipol . . ...  Aldborough ... ... inthe. ... Gounty of Elgin e

........................ Province of Ontario, containing ....... 300 ... acres, more ot less and described as
follows:

The Northwest half of Lot lettered "D", in the Seventh Concession.
SUBJECT TO an easement in favour of the Hydro-Electric Power
Commission of Ontario registered the 28th day of July, 1949 as
instrument #28585 for the Township of Aldborough, in the Registry
Office for the Registry Division of the County of Elgin,

IN CONSIDERATION of the sum of = ====Two, Hundred=res=m—=~ '.-:".0.0/ 100=em (5.200000=0mw2~
Dollars paid to the Lessor by the Lessee {the receipt whereof is hereby acknowledged by the Lessor) and subject to the reats
hereinafter reserved and the royalties - hereinafter excepted from this grant and the covenants of (he Lessee hereinafter
contained, DOTH HEREBY GRANT AND LEASE unto the Lessee the leased substances as hereinafter defined, upon or under
the said lands as hereinbefore defined, together with the exclusive right and privilege insofar as the Lessor has the right to grant
the same, to explore, drill for, win, take, remove, and dispose of the leased substances and for the said purposes 1o enter upon,
use and occupy the said lands or so much thercof and to such extent as may be necessary or convenient and Lo drill welis, lay
pipe lines including any and all necessary appurienances, auachments and cathodic protection devices and build and install such
tanks, stations, structures and roadways and to fence any portion of the said Iands used as 3 well site as may' be necessary for

these purposces; Five (5) . ‘91‘ (: 5./%' )‘{ﬂ,

TO HAVE AND TO ENJOY the same [or a term of %mm years from and including/fhe date hereol and so long thereafter
as the leased substances or any of them are produced from the said lands, subject to the otherprovisions hercin contained;

PROVIDED that if eperations for the drilling of a well are not commenced on the said lands within one year from the date
hereof, this Lease shall terminate and be at an end on. Fehruary. 2%th, . 198 unless the Lessee shall have paid or lendered

to thie Lessor on or before the said date the sum of ., , mevmrr EWOmammmmense (6 2400 ...y Dollar per acre, (hereinafter
c_allcd the *defay rental”}, which payment or tender shall confer the privilege of deferring the commencement of drilling opera-
tions for a period of one year from the said date, and that, in like manner and upon like payments or tenders, the commence-
ment of drilling operations and the termination of this Lease shall be further deferred for like periods successively:

PROVIDED FURTHER that if at any time during the said term and prior to the discovery of production on the said lands,
the Lessce shall drill a dry well or wells thereon, or if at any time during such term and after the discovery of protiuction on
the said fands all such production shal! ccase, then this Lease shall terminate at the next ensuing anniversary date hereof unless
operations for the drilfing of a further well on the said lands shall have been commenced or unless production or produgtion
operations shall have been resumed or unless the Lessce shall have paid or lendered the delay rental; in which latter event the
:Ilnme[dmtcly preceding proviso hercof governing the payment of the delay remtal and the effect thereof, shall be applicable

1erela,

e
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AND FURTHER ALWAYS PROVIDED that if a1 the end of the said term the leased substances are not being produced
froms the said lands (whether or not the leased substances have theretofore been produced therefrom) and the Lessee iy then
engaged in deilling or working operations thereon, or if af any time after the expiration of the said term, production of the
Jeased substances has ceased and the Lessee shall have commenced

Turther diilling or working operatians wimip Ninety (90) days
after the cessation of said production, then this Lease shal! remain in force so long as any drilling or working aperations are
prosecuted with no cessation of more than Ninety (90) consecutive days, and, if they result in the production of the Jeased

substances or any of them, so long thereafter as the leased subsiances or any of them are produced from the said lands;
pravided that il drilling or working operations are intertupted or suspended as the result of any cause whatsoever beyond-the
Lessee's reasomable control, ar if any well on the said fands or on any spacing unit of which the said lands or any portion
thereof form a part, is shut-in, suspended or otherwise not produced as the result of a lack of or an interminent market, or any
cause whatsoever beyond the Lessee's resonable contral, the time of such interruption or suspension or non-produciion shalt
not be counted apainst the Lessee, anything hereinbefore contained or imptied to

{he contrary notwithstanding.
THE LESSOR AND THE LESSEE HEREBY COVENANT AND AGREE WITHEACH OTHER AS FOLLOWS:
1. laterpretation:—

In this Lease, uniess there is something in the subject or context inconsistent therewith, the expressions lollowing shall
have the Tollowing meaning, namely:
{a) ‘“leased substatces” shall mean and include:—
(1) all petrolewm, naturat gas and refated hydrocarbons: and
(i) all minerals, substances and other gas produced in assaciation with the foregoing or Found in any water contained
int an oil or gas reservair,
but shall no1 mean and include coal and valuable stone.

1) “lands” shall mean all the Jands hereinbelore deseribed or such portion or partions thereof us shall not have heen
surrendered,

{c) “'spacing unit’” shall mean and include the area allocased 10 a weli for the purpose of drilling for andtar producing
: the-leased substances or any of them by or under any law of the Province of Ontario now or hereafter in effect
governing the spacing of petroteum and/ or natural £as wells,
{d} **commerciat production” shall mean the output from a well of such quantity of the teased substances or any of them
as, considering the cost of drilling and production operations and price and

: quality of the leased substances, afier a
production test of Thirty (30) days, wouid commercially and economically warcant the drilling of a tike well in the
vicinity thereot,

2. Royalties:—

{a} The Lesseesha {pay o the Lessor a royalty in the amount equal to the value at the welthead:
(i) of twelve ind ane-half per cen {12V45%) of all the leased

substances, other than natural gas, produced from the sajd
tands and sold, or used for the purposes other than.operations heresnder: and

{ii} of a percentage of all natura! gas, including casingtead gas, produced from the said lands and sold, or used for
the purposes olfter than aperations Bereunder, which percemiages shall be based on the aclual rate of production
and shall be;

An amount up 1o 500,000 eubic feat per day . ., . . .. e, 3%
500,001 10 2,000,000 cubic feet perday ..., .. e e, e - 5%,
2,000,001 104,000,000 cubic feet perday .o.ooiie L., e o DAt
An amount exceeding 4,000,000 cubic oot perday.......... .. ... N Y3

() The royalties as determined fmder this clause shall be payable on or befare the lag day of the month following the
month for which such royaltyis paid.

{c) Netwithstanding znything o the comriary herein contained, the Lessee in its operations hereunder, sh
free from royalty, of water, other than water from the Lessor's wager wells or from the Lessor's

reservoirs, and of feased substances produced from the said lands.
3. Shut-ln Wells:—

IT any well or wells on the said Yands arc shut-in, sus
an amniversary date as the result of a lack of or an ;
see's reasonable control, the Lessee shall pay the Lessor

a!lllmyc the use,
artificial surface

pended or otherwise not produced durin
ntermiltent market, or any tause whatsoever beyond the Les-
at the expiration of each saig year

for that year a sum equal
to == TWO, Hundrednmmusm o e 5 ..2005 00w mmmmm

..... COTRTITT) Dobars for each such
well and each such well shall be deemed 10 be 2 producing well hereunder,

4. Records of Praduction:—

The Lessee shall make available 10 the Lessor durjn
the Lessee's records relative to the quantity of leased

g any year ending op

g nermal busings hours at the Lessee's

: address hereinafter mentioned,
ubstances produced from the said lands,

5.  Lesser Interest:—

If the leased substances andfor the said lands be h
sons, then the Lessor shall be entitled 1o Fecaive onl

eld by the Lessor in undivided ownership with
accordance with the Lessor's percentage interest in th

! another person or per-
¥ & percentage of the rentals and royaltics lterein reserved, compted in
¢ leased substances and/ or the said tands,

6. Indemnifications—-

The Lessce shall indemnify the Lessor against at actions, suits, claims and demands by any pesson or persans whomsoever
in sespect of any loss, injury, damage or obligation 10 compensate azising aut of or connecled with the work carried pn by
the Lessee on the said lands or in respeet of any breach of any of the 1erms and conditions of this Lease insofar as the
same relates to and affects the said lands.

7. Compensation aid Resforation of Surface:—

The Lessee shall pay and be responsible for all da
the operations of the L.essee, and upon the aband
weit site, and upon the surrender of the Lease
condition, so far as may be praciicable,

mages and injuries sustained b
onment of any well and the oy
as herein provided, the Lessee
as existed before the entry thercon and v

y the Lessor caused by or awtributable to
sation of operations by the Lessee on the
shalt restore the surface thereof to the same
tse thereof by the Lessce,
8. Taxcs Payable by the Lessori—

The Lessor shall promptly satisfy all taxes, rates and assessments of whatsoever nature or kind made or
in respect of the surface of the said lands, or that may be assessed or tevied, directly or indirectly,
reason of the Lessor's interest in productio

imposed against or
i D obtained from the said fands or th
the said lands,

_against the Lessor by
¢ Lessor's ownership of mineral rights in

9. Taxes payable by the Lesseos—

The Lessee shall pay all taxes,

; S, 1a1es and assessments thag may be assessed or levied in res
operations of the Lessee on, in,

€ on aver or under the said tands, and shall furtd
may be assessed ar levied directly or indirectly

said lands,

nect of the underiaking and
. her pay att Kaxes, raies and assessments that
against the Lessee by reason of the Lessee’s interest in production from the
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Correction of Lamd Deseriplion:-— )
IT the description of the said fands herein contained be incorrect or insufficient tor the purpose of registration, the Lessor
hereby appoints the leasing agent andior any fand deparunenr or other authorized employee of the Lcsscc' o be the
Lessor's attorney to correct this Lease accordingly, or il it does not include all of the lands intended to be desceibed w this
Luase, the Lessor covenants to exceute a new east in the same form in every respect as this Lease, but containing a proper
description of all the Lands intended 1o be included in this Lease a5 aforesaid, i1 so requested by the Lessee,

Clearance of Prior Lepsies:—

The Lessor covenants that save as o this Lease there is no alid lease of the leased substances, und‘il’ i lease of the leased
substances be registered against the said lands or any portion thereof, the Lessor hercby authorizes and cmpowers the
Lessee, a1 the Lessee’s option and expense, to ke any proceedings (o obtain a surrender, refease, discharge or order
acating such lease or to obtain a declaration from the Supreme Court of Ontario thal such lease is invalid and the Lessor
further covenanis and agrees to cooperate with the Lessee in any and all such proceedings,

Registration of Leaser—

The Lessee shall register this Lease in the Registry Office or in the Land T ithes Ol't'icg for the area in which the suid lands
are sitsaned and the Lessee shall withdraw or discharge the document so registered within a reasonable time alter termina-
tion of this Lease,

Pooling:—

The Lessee is hereby given the right and power at any thote and from time to time o pool ar c_uml}iuu the said lands, or
any portien thereol, or any zone or formatjon underlying the said Tands or any portion thereof, with any other lands or
iny zane or formation underiving the same, b so that e fand, se pooled and combined (hcrcm;lt_lcr referred to as a
“unit™) shall not exceed One (1) spacing unit as herein defined. In the event of suct pooling or combining, the Lessor shal
receive on production of the leased substanees Trom the unit in licu of e royalties herein specified, onfy such portion of
such royaliies as the surface area ol that portion of the said lands placed in the unit bears 10 the lotal surfage area of all
the fand in the unit, Further in the event of such peoling or combining, any payment made in accordance witk paragraph 3
hereol shall be apportioned in the same way as royalties. Drilling operations ‘on, or production of the leased substances
fram, or the presence of a shui-in or suspended well on, any land included in the unit shall iave the same cffect in con-
tinuing this Lease in force and effeet as to the whole of the said lands, as if such drilling operatiens or production of the

leased substances were upon or from the said nds or seme porfion thereof, or as if such shut-in or suspended well were
tocated on the said lands, or some portion thereof.

Operations;—

(&) The Lessee shall conduct all ity operations on the said lands in 2 diligent, careful and workmanlike manner and in
compiiance with the provistons of law applicable to such operations and where such provisions of law conflict or are
a variance with the provisions of this Lease, such provisions of law shall prevatl,

{b) TheLessee covenants 1o bury pipe lines below ordinary plough depth when required by the Lessor.

Discharge of Encumbrances:—

The Lessee may at s option pay or discharge the whale or any portion of any (ax, morigage, balance of purchase moncey,

lien or encumbrance of any kind or nature witatsoever upon the said lands or the leased substances which has priotity to

this Lease, in which evert the Lessee shall be subsopaied to the righis of the holder or holders thereof and may in addition

thercto at the Lessee's option, reimburse itself by applying on the amount so paid by the Lessee, the rentals, toyalties, or
other sums acerving 1o 1he Lessor under the terms of this Lease,

Surrender;~—

Netwithsianding anything herein comained, the Lessee inay ot any time or from time to tme determine or surrender this
Lease and the term hereby granted as to the whele of any part or parts of the leased substances andfor the said lands,
upon giving the Lessor prior written notice to i effect, whereupon this Lease and the said term shall terminate as to the
whole or any part or parts thereal so surrendered and the obligations of Me Lessce shall, save as pravided in paragraph 7
hereof, be extinguished or correspondingly reduced as the case may be. Any reduction in the delay rental under the terms
of this clause will be in the same proportion as the amount of acreage surrendered bears to the total acres under lease, The
Lessee shalt not be entitled to a refund of any rental or royalty theretofore paid,

Remaval of Equipment:—

The Lessee shall ar alt times during the currency of this Lease and for
hercol, s0 long as it is not in default o arrears, have the right 1o renio
tures, pipelines, casing and materials from the said lands.

4 period of Six (6) months after the termination
ve all or any of its machinery, cuipment, Struc-

Defaulte—

In the case of the breach or non-observauce or new-performance on the part of the Lessee of any covenant, proviso, condi-
tion, restriction or stipulation herein corttained which ought to be observed o performed by the Lessee and which has not
been waived by the Lessor, the Lessor shall, before bringing any action with respect thereto or deelaring any Torfeiture,
give 1o the Lessee written notice setting forth the particulars of and requiring it to remedy such default, and in the event
that the Lessee shall a3l 10 commence (o remedy such default within a period of Ninety (90) days from receipt of such
notice, and thereafter diligemly procecd to remedy the same, then except as hercinafter provided, this Lease shall
thereupon terminate and it shall be lawiul for the Lessor into or upon the said tands {or any part thereof in the name of the
wholc) to re-enter and the same 10 have again, repossess and enjoy; PROVIDED that this Lease shall not terminate nor be
subject to forfeiture or cancellation if there is lacated on the said fands a well capable of producing the leased substances
or any of them, and in that event the Lessor's remedy for any default hereunder shall be for damages only, '

Quiet Enjoyment: —

The Lessor covenants and warrants that the Lessor has pood title to the leased substances and the said |
right and full pawer (o grant and demise {he same and the rights and privileges in the manner aforesaid,
Lessee observing and perlorming the covenants and conditions on the Lessee’s part herein contained, the Lossee shall and
may peaceably possess and enjoy the same and the rights and privileges hereby granted during the currency of 1his Lease
without any interruption or disturbance from or by e Lessor or any other person whosnsoever,

ands, has good
and that upon the

Further Assurances: —

The Lessor and the Lessee hereby agree char they will

L g citeh do and pesform all such acts and things dand execuie all such
deeds, documents and wriiings and give all such

assuritices as may be necessary o give effect to this [.ease.
Assignmeni—

The Parties hereto and cach or cither of them may ar any time and from titme 1o time delegute, assign, sub-let or convey o
any ather peeson or persons, corporation or corporations, afl or any of the praperty, powers, rights and interest obtained
by or conferred upon them respectively hereunder and as the same resate 1o all or any part of e said lands, and may enter
into all agreements, contracts and writings and da all feeessary aets and things o give effect 10 the provisions of this
clause; provided that no assignment of royalties, rentals or other monjes payabie hereunder and no change or division in
thq ownership of the said lands or any part thereal, by the Lessor, however accompiished shal! operaie 10 cnlarge the
obhgauon_s or diminish the rights of the Lessee nor shall any such assignment be binting upon the Lessee unless and except
the same s for Wie entire interest of (he Lessor in all such sums remaining 1o e paid or 1o accrue hereunder and provided
fusther that the Lessor shall give the Lessee Thirty (30) days’ notice in writing in a form satisfactory 10 the Lessee of any
such delegation, assignment, sub-letting ar conveyance by the Lessor; provided further that in the event thar the Lessee
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shall assign this Lease as to any part or paris of the said fands, then the delay rental shall be appor_lior_lc_d amongst the
several leaseholdess rateably according to the surface area of each and the several leaseholders shall be individually respon-
sible for the payment of their portion of the delay rental and for the payment of royallies hereby reserved unto the Lessor
in respect of any production from wells drilled on their respective parts of the said lands. Should the Assignee or Assignees
of any such part or parts fail to pay the proportionate part of the delay rental or the royalty payable by him or them, such
failure to pay shall not aperate to terminate or affect this Lease insofar as it refates to and comprises the part or parts of
the said Jands in respect of which the Lessce orits Assignees shall make due payment of rentai and royaly.

Manner of Payments;—

AN payments to the Lessor provided for in this Lease shall at the Lessee's option be paid or tendered cither to the Lessor
or to the Lessor's Agent named in and pursuant to this clause or to *the depository’® herein nn[ned. All suct_l paymenis or -
tenders may be made by cheque or draft of the Lessee payable to the order of the Lessor or his Agent, or in cash, either
mailed postage prepaid, registered or delivered to the Lessor or his Agent, as the case may be, or 1o the depository, as the
Lessee may elect, Payments or tenders made by mail as herein provided shall be deemed to have been received by the
addressee Forty-Eight (48) hours after such mailing.

The Lessor does kereby appoint ... v vess. John Edward Me€oll e e , of
_RR#1  RODNEY, Ontarie NOL 2C0 .. .. ... ... . ... 25 his ageat as aforesaid and

The Rﬁyal Bank . Of . Canada ....... e e e e e {Bank or Trust Company)

...........................................................................................

RODNEY,,. Ontaris NOL 2C0

.......... ; M RN e e ., and s suceessors, as his depository as aforesaid.

- All payments to the depository shal) be Tor the credit of the Lessor or his Agent, as the case may be. The Agent and the
depository shali be deemed lo be acting on behalf of the Lessor and shall continue as the Agent and depository, respec-
tively, of the Lessor for receipt of any and all sums payable hereunder regardless of any change or division in ownership
{whether by sale, surrender, assignment, sublease or otherwise) of the said lands or any part thereof or the leased substances
therein contained or of the royalties or other payments hereunder untess and uniil the Lesser gives the notice mentioned
herein, All payments made 10 the Agent or depository as herein provided shall fully discharge the Lessce from all further
obligation and liability in respect thercol. No change in Agent or depository shall be binding upon the Lessee unless and
until the Lessor shall have given Thirty (30) days' notice in writing to the Lessee to make such payments to another Agent or
depository at a piven address, which changes will be specified in such notices provided however, that only one such Apent
and one such depository, both of whom shall be resident in Canada, shall have auihority to act on behalf of the Lessor at
any one time. '

Entire Agreement:— _

This Lease expresses and constitules the entire agreement between the Parties, and no implied covenant or liability of any
kind {s created or shall arise by reason of these presents or anything herein contained,

Notices:—

All notices to be given hereunder may be given by letter delivered or mailed, postage prepaid, registered and addressed to

...........................

and to the Lessor at. . .. RR#L, RODNEY,. .Ontarie. . NOL 200 .

..... vraas e n s e a e e es s e oo OF SUCh other address as either from time 1o time may appoint
in writing, and every sich notice so mailed shall be deemed 1o be given to and received by the addressee Forty-Eight (48)
hours after such mailing.

.....................................................

RN R R A

If the standard of measurement applicable (o the iransaction contemplated herein is changed by law to the metric or any

other system all measurements provided for herein shall be interpreted as referring to their metric or other applicable
equivalents,

we, ., John Edward McColl and Susis MeColl

TR R EEREE] IR R Fane P e R R A R R T

being spouses within the meaning of Section 1(f) of The Family Latw R'el‘orm.Acl of Ontaria, [978 do hcr'c‘b'y' ééﬁscnt to
the transaction evidenced by this instrument and the registration of same o the titie to the lands hereinbelare described.
Enuring Clause:—

Subject as hereinbefore prgvidéd. this Lease shall enure (o the benefis of and be hinding upon the Parties hereto and each
of them, their respective heirs, executars, adminisirators, successors and assigns.

IN WITNESS WHEREOF the Lessor and the Lessee have excculed and detivered this Lease, the day and year First
above writlen.

SIGNED, SEALED AND DELIVERED LESSOR
In the Presence pft

REAIQIL, LESSEE r i
ENTERPRISES 7LIMI{713D Sl
i?{fj l[ ' wl/-_ " o C
PP ...  PRESIDENT .

..........

L R T N I AP AP PP




Cye & Dutham Limited — Toionte, Coneda

AFFIDAVIT OF SUBSCRIBING WITNESS Form No. 347

I, Bent E, Herluf'sen
of the City of London
in the County of Middlesex

make cath and say:

I am a subscribing witness to the attached instrament and [ was present and saw it executed

at the Township of by John Edward MeColl amd
i Aldvorough Susie MeColl

: *See footnote .
i 1 verily believe that each person whose signature | witnessed s the party of the same name relerred

to in the instrument.

SWORN hefore me nt the  City of Londen
in the County of Middlesex
| this a'{? day of  February 19 80

Gy,

A‘COHHII!IDNIH FOR TAKING AFFIDAVITS, ETC

ELAINE STALKER, o Commissi
oAl X Amiscioner, efe,
| rovinc2 of Oularia, for Ela.: )
provice of akco LM,
pirss Felircary 2, 153,
Where o party s unable 1o sead the itament or where @ porty signs by making his merk or in fareign churactess add
“afier the instrument had been read ta him and he appeared fully to understend it”, Where executed under o pmeer of attorney

nent “(name of aitorney) as ettorney for (name of party)’; and for next clause sibstitute "1 cenily belicve that the peeson whose
stgnature | witnesred was authorized to rircute the instrument as attnrey for (‘ngnm)".

MANCH, 1978

i AFFIDAVIT AS TO AGE AND SPOUSAL STATUS

XWwe  John Edward McColl and Susie MceColl
of the  Township of Aldberough

inthe County of Elgin

ot n}llr:nv:' make oath and say: When we  cxecuted the attached instrument,
ace lodtnte

Y WE werke' at least eighteen years old.

i j Within the meaning of section I{f}yof The Fanily Law Reforin Act, 1978:—

surhe o HXAAEK XXX XXX HIHANL

! innpplicable
| cliuses,

b) We were spouses of one another.

D80.0.0.000.0.0.0.60.00.9940.9.000090409000900038.001.4.0.4

s*Nal o
Matrimoninl
Iome, ele,
sue fosthate.

Residdent of W
Canixln, ete, ?I
(SEVERALLY) SWORN before meat the Township | v M gW ]ZL

of Aldborough in the County of Elgin
this 25thdayof  February 19 80

TLUTRIN, o Commisslener, cte,

ey
/ / e of Tmierlg der hxco Lid, L.
A COM M CRFOR TAK, DAY (TS, ETC Lt . 1 12eh

B,
PRI E USRS PP

i/
) I it
*Where alflilai7 !n‘- -‘C-INM T Whew I exeruted the altached inalrvaent gxatlorney for fugane), hezahe was {8 poiral

atatus and, if applicabie, zam Buse) within the weani Seeti op g g e J h
erecuted the jower of altorn e/uhe had a(?ainrd’f'}:’;lmﬁ-r:{f J.f:;ﬁ’;'.r:;r-” of The Fauidty hare Hufarm Act, 1275, an when he/she
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MAKE OATH AND SAY THAT:
L

2. ihave read and considered the definilions of “nan-esident corporation” and ‘'nonJesident

3. The following persons to whom or in trust for whom the land conveyed in the above-described

4. THE TOTAL GONSIDERATION FOR THIS TRANSACTION IS ALLOGATED AS FOLLOWS:

[

T

DYE A DHRHAM Co. LIMITLD
/rllnslructions Farm 1
oS

FOnN ND, BDO
e Side

The Land Transter Tax Act, 1974
AFFIDAVIT OF RESIDENCE AND OF VALUE OF THE CONSIDERATION

L am ipiace a ttear mark wittun the square opposile that one of the foltowmg paragraphs thal describes the capacity of thedeponentis)) (see instruction 2
7} {8} Apersoninirust for whnom the land conveyed in the above-described conveyance is being conveyed;

[} tby Atrustes named in ine above-tesc rived conveyance fo whom the land is being conveyed:

) 1oy Atransteree named in the above-describad conveyance;

K} i) The authorized agenl gnaehiatter actinginthis transaction lor gnsert nameisio! chncipatist)
..Realoil. Enterprises Limited

......................... described inparagraph(s)  sfmixxENx {c) above, Ismke out references 1o inapplicable Paragiaphs)

'} te) The President. Vice-Fresident, Manager, Secretary, Direcior, o Treasurer authorized to act for tinsert nameis)of casporation{s)t

Sreocecscenciein o desenbed in paragraphis) {a), {bl, )
1.3 1 Atransicree descrived in paragraph |
behalt and onbenalt of insert nameotspouses.. ...
Whois my spouse described in paragraph | ). tmsert only one of paragraph (2) thior el abavo, as apphicable)
and as such,  have personal knowledge of the facts herein deposedio.

above. istuke out references 10 inapplicabie paragraphs)
) fensertonly oneot paragraph (aj, itlor(c)above, as apglicatie) and ammaxing this atlidaviton my own

person” set out respectively in clauses f and g of sub-
section 1 of section 1 ol the Act, tsee instruction 3

3 conveyance is being conveyed are non-residant
persons within the meaning of the Act. (sec wstruction 4) '

a} Monies paid or tobepaidincash.. ... ................ ... S nil 1
{b) Morigages (i) Assumed (show principat and infetest love crodied agamstpuchaseprice) . S ... nil \
iy Givenback lavendor ... ... S nil
i) Property translerred in exchange wetsirtefowt ..., ..., ... ... S nil... ...
d) Securities ransterred lo thevalue of etaitbelowt ... . ... . . - T nil...... . ALL BLANKS
le) Liens, legacies, annuities and maintenange chargesto which ransteris subject, .. & ... nil.... .. WUST BE
{li Othervatuable consideration subject (o tand translectax et below. ., .., ... .. 3 nil FILLED IN,
rmszm SN
{9) VALUE OF LAND, BUILDING, FIXTURES AND GOODWILL SUBJECT TO WHERE
. LAND TRANSFER TAX (TUTAL OF {a) to O S nil oo - nil. . APPLICABLE,
(h} VALUE OF ALL CHATTELS - nams ot tangible personal property
Retan Sales Taxis pa Eable oninevilue o allchartels ynless cxemplundor .
the piavisions a! We Reta Saies Tas Act ASQ 178 ¢ 415 asamenders ... T T S .. n 1.1 ........
iy Otherconsideration tor transaction not inclededinimor thlabove ... ... $ nil
) TOTAL CONSIDERATION ...... .. ... ... TR s nil

5. Hconsideration is nominal, describe relationship belween translergr and transferen and slate purpose of conveyance. iseeinstruction5) ... ... ...

6. Other remarks and explanations, it necessary . The attacled instrument.is.a -conveyance.of .only..the
mineral xight. to the land,. the consid eration for.the. conveyance.

is.wholly dependant......
upon, the quantity ox value.pf. the minerals .that are. won,..taken,. removed. or. raised, .......
and exemption from. the Land. Transfer Tax. is.claimed . pursvant. to. Section. 2,.0f Ontarioe...
Regulation. 66/80

SWORN beloremearthe ity of Londen
inthe  County of Middlesex } )
this 18th day of June 1980 e

C =2,
e e V oo B e U
¥ +

e f .
ACommrssionet for taking Atlidavits, elc, — ro¥ince of Onlario, for Eiexcy Ltd,
Expires Fehruory 2 9g3.

PROPERTY INFORMATION RECORD

D. 1) Registration rumber for ast conveyance of proparty being conveyed o avadabie) . . Nat Anplicable.
{if) Legal descripticn otproperty_conveyed: Sameasin D.f)above.  Yes 1 no [
E. Name(s)and addressies) of each transtoree’s solicitor

....Not Apnlicable = -

For Land Registry Office use only

REGISTRATION Ng,

................................... Land Reglstry Offlco No.

fioplstration Date
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This is Exhibit “K” referred to in the Affidavit of Eugenie
Gaiswinkler sworn July 13, 2021.

Commissioner for Taking Affidavits (or as may be)

MMJ!_IEEN ELIZABETH UITVLUGT, a Commiiscloner, eto,,
Provinge of Ontato, for

Whittal + Company Law Firm

Protessional Corposation.

Explres March 16, 2024
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THIS AGREEMENT made as of this 25th day of February, 1980

BETWEEN:

NERATOTL, FNTEEPRTSES LIVITED,
company 1ncornoratei under the
laws of the Province of Ontario,
having its head office at Chatham,
Ontario

Hereinafter called the “ASSTGNOL"

OF THE FIFST PART
—and-

LAYPOGE »R3QUiraes TLTwIT=D, a
corporation antno‘¢led L0 carry on
business in the Province of Ontario

Hereinafter called the "ASSIGNEE"

OF THE SECOND PALT

WHEREAS by a Petroleum and Natural Gas Lease and Grant
(hereinafter referred to as "the Lease") dated February 25, 1980
and registered in the Registry Office for the Land hepgistry
Division of Elgin (No. 11) on June 18, 1930 as number 231598
made between John Edward lMcColl and Susie McColl, both of tne
Township of Aldborough, in the Counﬁy of Elpin as Lessors and
the Assignor as Lessee the lands described in Schedule "A" hereto
were demised and leased to the Lessee for the term and upon the
conditions therein set out.

- AND WHEREAS the Assignor has now agreed to assign to the

Assignee the Lease upon the terms and conditions herein set out,

NOW THEREFORE THIS AGRIEMENT WITNESSETYH that in con51nerat10n

of the premises and the mutual covenants and agreements by and
between the parties;

1. The Assignor hereby transfers, assigns, sets over and
conveys unto the Assignee effective as of February 25, 1980
(hereinafter referred to as the "erlective date") &ll ivs righu,
title, estate and interest in and vo tne sszid Lease voseuner witn
its entire interest thereunder in and vo the lands described in
Schedule "A" hereto and the leased =ubstances contained therein
and demised thereby to have and to nold the same unto the Assirpo

from and after the effective date Tor the residue of the term of

the said Lease and any renewals or extvensions thereo? for its so.e
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use and benefit absolutely subject however to payment of the
rents and royalties and performance and observance of the
covenants, conditions and stipulations in the said Lease

| reserved and contained and on the Lessee's vart to be paid,

performed and observed and subject also to and reserving to

1

ostances as defined in the

li the Assignor herein a pgross overriding royalty interest of
i? 5% of the value of the leased su

‘ " Lease produced, saved and marketed from the lands described in I ‘

f
t
i
i
¥
{
i

i Schedule "A" hereto.

%i 2 The Assignor warrants that no verson or cornoration

| claiming by, through or under it has any rignt, title or
interest in and to the subject matter of this conveyance save
i as aforesaid and subject to this warranty the Assignor makes no i
other warranty whatsoever with respect to title.

3. The Assignor shall and will from time to time and at all

} ! times hereafter at the request and cost of the Assignee execute
! such further assurances as the Assignee may reasonably reguire J
i

|

1 .

i ' with respect to the said Lease.

by The Assipgnor hereby covenants and agrees with the Assignee

|
f that it now has in it, good right, full power and absolute authority

to make this Assignment for the purpose and in the manner aforesaid

. according to the true intent ang meaning of these nresents,

& 5. The pssipnee hereby covenants and agrees with the pssipnor f
: f that.the Assignee shall and will indemnifly and save narmless the !
i 1. Assignor of, from and against tne paymert of all future rents ard 4
| .

% - royalties and of, from and apainst the observance and nerformance

| fi pf the Lessee's covenants, conditions Aand agreenents in the Lease E
i ; from and after the effective date nereni.

6. ind it is herehy arreed and declared that there resentn

and everythings herein shall enure to the benafit of and be bindine

| - upon the parties hereto and their respective successors and

¥ IX WITNESS WHTFRFOF the partles hercto have caused 4hoir
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respective corporate seals to be affixed attested by the hands

of their proper officers duly authorized in that behalf.

nEALOIL ENTEUPISES LIMITED

Per}éi/f/lakbt;/,/ :ég. g;

Prcioea

PAYLOCK RESOUNCES LIMITED
Per:

<::Eig5éE?9:E:;;;;;;h“ﬁ;2-iiiiifiét
Ufk{mbw\ Secretary
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SCH¥EDULE "a"

ALL AND SINGULAR that certain parcel or tract of

land and premises situate, lying and being in the Township

of Aldborough, in the County of Elgin and Province of Cntario
containing 100 acres more or less described as the Northwest
half of Lot lettered "D" in the Seventh Concession subject to
an easement in favour of the Hydro-&lectric Power Commission of
Ontario registered July 28, 1949 as instrument numper 28585 {or
the Township of Aldborough, in the Fegistry 0ffice for the

Registry Division of the County of Elgin. ﬂﬁﬁ

=24

| ]!
! | .
| |

! |

l n

I B

| !
o
B
1 JI
P ;f
4 4 |
| f
o [W
i v |

i

L
: ; i
Co i i

| i

|

i

I 3

i N
| b i

k f
S :
] I
[ ——

Page 80




) Ad Gilhert, Limired Refor to all Instrustions on Reverse Side

THE LAND TRANSFER TAX ACT, 1974
AFFIDAVIT OF RESIDENCE AND OF VALUE OF THE CONSIDERATION

the Morthwest nalf of

(see inslruction 2 and print namefs)in TUMY . i

PAVIR. ROBERT. CROMBIE ...

!,

MAKE OATH AND SAY THAT:
1am (place aclear mark within Ihe square opposite thal one of the following paragraphs that describes the capacity of the deponeni(s)): (sce

instruction 2) ) ) o
O (a) A person in teust lor whom the land conveyed in the above-described conveyance is being conveyed:;

O (b} Atrusiee named in the above-described conveyance to whom the land is being conveyed;
O {¢) A transferee named in the above-described conveyance;
0 (d) The authorized agent or solicitor acting in this transaction lor .....oooovoiicnn e neis] of prmaiin

tescribed in paragraph(s) (a), (b, () above, (sirike cut relerences to inappheable paragraphs)

The President, APLEINOUK KOO EHH M RS WK M s Kauthorized to act lor ... ..., ... PSP
)T P R AT ROC K. REGOURNES DAMITED. oo e it

described in paragraph{s} {a). {b}, {c) above; (strike out referenices to inapplicable paragraphs)

O (h  Atransteree described in paragraph { )iinsertonly one of paragraph(a) (b)or(c) above, as applicable} and am making this
affidavit on my own behalf and onbehall of .. ... .o bt ning of Sgust)
wha is my spouse described in paragraph ( Y {inserl only ono of paragraph (a), (b) or (c) above, as applicable)

and as such, | have personal knowiedge of the facts herein deposed to.

| have read and considered the definitions of *non-resident corpnralion” and “non-resident person” set oul respectively in clauses [ and g of

subsection 1 of section 1 of the Acl. (see instruction 3)

The following persons o whomor intrust for whom the land conveyed in the above-described conveyanceis being conveyed are non-resident

persans within the meaning of the Act (e inSITUEHON 4] .. ... . i er i rr it e s st e e re e ran e
.......................................... 8 P
THE TOTAL CONSIDERATION FOR THIS TRANSACTION 1S ALLOCATED AS FOLLOWS:
{a} Monies paid or {0 be paid in cash s.nil..
(b} Mortgages (i) Assumed (show principal and interest o be credited
against purchase price) s.nil...
(i) Given back to vendor e §.nilo
{c) Properly transferred in exchange {delaif below) .- . §. nil..........
(d) Securities transferred to the value of {delaifbelow) ... § .1 Al
{e} Liens, legacies, annuities and mainlenance chargas to which transier A:‘é?::s
is subject $.ondl....o FILLED IN.
{f) Other valuable consideralion subject to land \ransler tax (detail befow) § nit INSERT "NIL"
{g) VALUE OF LAND, BUILDING, FIXTURES AND GOODWILL :?g:s
SUBJECT TO LAND TRANSFER TAX {fotal of (a) 1o (1)) $.nilo. s.nil. APPLIGRBLE.
{h} VALUE OF ALL CHATTELS — items ol tangible personal property
(Relail Salos Tarx is payabla on the value of all chatiels unlgss axemp! under the provisians of -
Tho Aotal Satos Tax Act, A.5.0. 1970, ¢. 415, as amended) snil..
(1) Other consideration for transaction not included in (g) or (h) above s i 1
{i) TOTAL CONSIDERATION s nil

If consideration is nominal, describe relationship belween transferor and transferee and state puipose of conveyance. (see instruction 5)

and. e helos . canveyed D RMKsseionaak ik ikexkxkx. . for. a. 5% overriding.. ... ..

royalty.interesta.. ... P PP U PPV R U PRP e
SO e Cha't'h'éﬁ; .................................................................................
inthe  County of Kent

this 28th dayfol' July 19 Al

iss ing Afidirs - Cormsbichowr, o,
AC forfaking Al . LEQ_B:~GAISWINKLER, & ) B0y
ommissioner o.f\_f N9 l‘d wﬂ’s{f'f_l_t‘/? s of Onlarn, fo Ectarprizes

—imiteda!

SHEPIEETY WEBRmaTION RECORD

Describe nature of instrument ... ... ... tonlonmnant 0l e
{) Address ol property being conveyed (if avaifable) .|, Qu:blrect, A Lo entared ), hong. ./

JdRaronchy Sonnny ol ilain

............................................ RRe LN, 2000 Yance Su,., Tarontg. T
(i} Registration number for last conveyance of property being conveyed (if available) ........ DOV KDOQMY

(i) Legal descriplion of property conveyed: Same as in D.{i) above. Yes(] No[J Notknown D
Name(s) and address{es) ol each transferee’s

solicior ... ..o

................................

For Land Regisiry Oltice use only
REGISTRATION NO,

LAND REGISTRY OFFICE NO.

........................ F REGISTRAT‘ONDATE
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This is Exhibit “L” referred to in the Affidavit of Eugenie
Gaiswinkler sworn July 13, 2021.

%&cux-../ %

Commissioner for Taking Affidavits (or as may be)

MIF_IE EN ELIZASETH UITVLLIGT, & Conmiesloner, etc,,
Provinew of Ontarta, for

Whittal + Company Law Firm
Fratussional Cumpocatian,

Expires March 16, 2024
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kAo Document General St

% 56 Gerrard SI Easy
F oo oronto, Onl M5B 1G3
om Land Registration Relorm Act, 1984 Forer Li30R
Ml
fl | 1 (1) Registry Land Titles D (2) Page 1 of l\ pages %, j
i |
f',i; (3} Property Block Propeny
| | Identifler{s) Additional
H = See =
| =Y e Scheduke
:E' o = Lo} L (4} Nature of Document %
' = & od 3 = Assignment of Overriding Royalty in Oil and Gas b//
] o~ o = =
Il == = vy = Leases
> | 2 v 9 o oo {5) Consideration
2l en e —k G
o w o7 D B S Dolars § 200
5| © = @ (6) Descriplion )
< L. i g < B i .
I“_’_C)' E’-_E‘E: = ‘%S? o Various lots and concessions, (See Box (8) in the
‘% = == i -~ Regional Municipality of Haldimand-Norfolk, in the
o = P Province of Ontario, described in Registered Instrument
2 < * . Nos. 340717, 376289, 399287 and 492301.
‘ I |
|‘ New Property |dentifiers
| gdd-honal
‘a Schedute |
Executions J
| {7) This {a) Redescription ¢ {b) Schedule for R
]|g Additionar Document New Easement Additional o
: gzzedure ] it Pian/Sketch H Description [ ] Parties [] Other [i}
(" (8) This Document provides as follows - 3
WHEREAS by Indentures registered in the Registry Office for the Registry Division of
Norfolk(No. 37) as Neos. 340717,376289,399287 and 492301,Craven 0il Company Limited, Inc
[“onveyed to Gaiswinkler Enterprises Limited an overriding royalty in the petroleum, natural
=45 and related substances which may be produced under the terms

of those certain 0il and
Leases and Grants located in various lots and concessions in the Township of Norfelk

ormerly in the Township of Middleton,County of Norfolk); in the Township of Norfolk
ormerly in the Township of North Walsingham, County of Norfolk): in the Township of

srfolk(formerly in the Township of South ﬁélsingham, County of Norfolk);
lelhi(formerly the Townships of Windham and

i -‘I'I.:“.

1
33
£

in the Township of
_____'Ehai_]:ot:_t;evi__ll_e, both County of Norfolk); in the
of Nanticoke(formerly the Township of Woodhouse, County of Norfolk); now in the
tonal Municipality of Haldimand-Norfolk, in the Province of Ontario.

WHEREAS the rights by said Indentures granted are now being re-assigned

e
v

.
et
\J

n

roen

2nNants in common.

by CGaiswinkler
erprises Limited to Leo F. Gaiswinkler and Eugenie Gaiswinkler, as joint tenants and not

|

Continued on Schedule D
<
(" (9) This Document relales to instrument number(s)
340717, 376289 + 399287 and 429301 and 515512
(10) Party(ies) (Set out Status or Interest) g e'i-*_f‘\,__‘ ! \
Mame(s) Signature(s‘;

Date of Signature

LA R ¥, M D
“AISWINKLER ENTERPRISES LIMITED o Owdiaw Ml% 06 o3

Leo F. Gaiswinkler

Andrew Gaiswinkler

= . e el ey el R g ORI FE e s de v me® o wm mom mn woa vowosa 4 sie e owia ¥ .E)residant- TR o S S Tl S S > € wle i

Assignor I have authority to bind the Corporaﬁi-o«m .‘f:\ |

= H 1

{11) Address 5 —

forService R. R. # 3, P.0. Box 367, Chatham, Ontario N7M 5K5 2
(\HZ} Party(ies) (Set out Status or Interest) b
Name(s) Signature(s) /W D‘:{aie of S&gnatug
SAISWINKLER, Leo F. 2 N 1999 ohio3

GATSWINKLER, Eugenie

w2 are at least eighteen years of age.

Asslignees as Joint Tenants i |
(13) Address
for Service 22135 FHiteonr Brive; RR-3—Chathom,—Ontarie— NIM 618 3
((14) Municipal Address of Property (15) Document Prepared by: |>ll' Fees and Tax 3
-l
L. F. Gaiswinkler Z || Registration Fee 6@%
MULTIPLE _ ; 5| %8 , :
22135 Wilson Drive, RR 3 W ( )
Chatham, Ontario N7M 6J8 5 /
(V)
o
[T
W
(o]
o
2 Total
N A A J
10174 (12/84)
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Page 3

AND WHEREAS by Agreement made as of the 28" day of May, 1980 and
registered on July 4, 1980 in the Registry Division of Norfolk (No. 37) as Instrument No.
399287, Craven Oil Company Limited, Inc. assigned again a further Gross Overriding
Royalty in additional Oil and Gas Leases unto Gaiswinkler Enterprises Limited.

AND WHEREAS by Agreement made as of the 10" day of June, 1985 and
registered on July 31, 1985 in the Registry Division of Norfolk (No. 37) as Instrument
No. 429301, Craven Oil Company Limited, Inc. assigned a further Gross QOverriding
Royalty in certain Oil and Gas Leases unto Gaiswinkler Enterprises Limited.

AND WHEREAS by Agreement Craven Oil Company Limited, Inc. assigned its
Interest in the said Oil and Gas Leases to Preston Trail Gas Corp. and;

WHEREAS Preston Trail Gas Corp. assigned its interest in these leases to
1073890 Ontario Limited, O/A Greentree Gas & Oil Limited, who is operating the leases
and the gas wells on the leased lands, effective February 1, 1996 as Instrument No.
515512 in the Registry Division of Norfolk (No. 37).

WHEREAS the Assignor is the lawful, registered owner of an Overriding Royalty
interest in certain Oil and Gas Leases and Grants (which leases and grants are
hereinafter referred to as the “said leases”) the particulars of which are set forth in
Schedule “A” attached to and forming part of this Assignment;

AND WHEREAS the Assignor now desires to assign its interest in the said
leases and the Gross Overriding Royalty unto the Assignees.

L In consideration of other valuable consideration and the sum of TWO DOLLARS
($2.00) of lawful money of Canada, the Assignor does by these presents assign,
transfer, set over and convey unto the Assignees the Overriding Royalties
hereinafter set forth in the petroleum, natural gas and related petroleum
substances which may be produced under the terms of those certain oil and gas

- leases or grants covering lands situated in the Township of Norfolk, in the
Regional Municipality of Haldimand-Norfolk (formerly in the Township of
Middieton, in the County of Norfolk); in the Township of Norfolk, in the Regional
Municipality of Haldimand-Norfolk (formerly in the Township of North
Walsingham, in the County of Norfolk); in the Township of Norfolk, in the
Regional Municipality of Haldimand-Norfolk (formerly in the Township of South
Walsingham, in the County of Norfolk);‘in the Township of Delhi, in the Regional
Municipality of Haldimand-Norfolk (formerly in the Townships of Windham and
Charlotteville, both in the County of Norfolk), in the City of Nanticoke, in the
Regional Municipality of Haldimand-Norfolk (formerly in the Township of
Woodhouse in the County of Norfolk) in the Province of Ontario, which said

leases or grants are more particularly described in Schedule “A” attached hereto.
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The Overriding Royalties herein conveyed are:

One-sixteenth of eight-eighths (1/16 of 8/8) of the current market value of any

and all crude oil, natural gas and/or related petroleum substances produced,

saved and marketed from time to time and at all times from the lands covered by
the leases or grants set out in Schedule “A” hereto and/or to which the Assignor
may be entitled pursuant to the terms and conditions of the said leases or grants
including any extensions or renewals thereof. The Overriding Royalties herein
conveyed shall not be subject to deductions or any expenses relating to
operating, pipeline or transportation, compression, treating, processing and the
like, provided however the said Overriding Royalties shall bear their
proportionate share of all severance and production taxes.

The Assignor hereby covenants and agrees with the Assignees as follows:

a) That it has good right, full power and absolute authority to assign the said
leases and the residue unexpired of the terms thereof and its interest
therein and in the lands and premises therein described according to the
true intent and meaning of these presents.

b) That the Assignor shall and will from time to time and at all times hereafter
at the request of the Assignees do and perform all such acts and things
and execute all such deeds, documents and writings, and give all such
further assurances of the said lands and premises and leased substances
and the leases as the Assignees shall reasonably require.

c) That notwithstanding any act of the Assignor the leases are good, valid
and subsisting and the rentals thereby reserved are not in arrears at the
date hereof.

The Assignees covenants and agrees with the Assignor as follows:

a) That the Assignees will indemnify and save harmless the Assignor from
and against any and all claims, demands, actions and suits of whatsoever
nature or kind arising in respect of the leases or of the said {ands and
premises or of the leased substances therein and thereby demised, as
and from the date hereof.

b) That the Assignees shall and will indemnify and save harmiess the
Assignor of, from and against the payment of all future rents and royalties,
and of, from and against the observance and performance of the Lessee's
covenants, conditions and agreements in the said leases contained.

It is hereby agreed and declared, by and between the parties hereto, that this

Assignment and everything herein contained shall enure to the benefit of and be

binding upon the parties hereto, their respective successors, assigns, heirs,

executors, administrators and legal representatives or person who succeeds or
takes on the Parties’ abligations.
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IN WITNESS WHEREOF the parties hereto have executed and delivered these
presents as of the day and year first above written.

GAISWINKLER ENTERPRISES LIMITED

LT

PER:

Andrew Gaiswinkler; Presu:ient 5
[ have authority to bind the Corporatlon

ATTEST:

Leo F. Gaiswinkler

Tosapron, Lowsimudile,

Eugenle%alswmkier
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This is Exhibit “M” referred to in the Affidavit of Eugenie
Gaiswinkler sworn July 13, 2021.

Y p

Commissioner for Taking Affidavits (or as may be)

MAU"!EEN ELIZABETH UITVLUGT, a Commiscioner, ate,,
Province of Ontario, tor

Whittal + Campany Law Fim

Protassional Corporation,

Explres March 16, 2024
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j APRARRIAR-T: 41210 I IR
.\w “_..- n-;f.ou-q--._.-_a_-.-..“r. -o-”-a
| DATED July lat 1972
CRAVEN OIL COMPANY LIMITED THC.
340717
ta.

. Registry Division of Horfatk (o, 37)
o { CERINFY that thig Instrumant is registered as of —and-

G .
Registry Office p:m 311972 imthe
at Simege, .Nm\o.a Chanbotteoctle
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., Ouadto. : QUILLIAN, BOYCHUK & ASSOCIATES
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THIS AGREEMENT MADE AS OF THE lst day of July, 1972

BETWEE N:

CRAVEN OIL COMPANY LIMITED INC., a body
corporate having its office at 1000
Century Plaza, Wichita, Kansas, U.S.A.
67202 and authorized to carry on
business in the Province of Ontario

Hereinafter called the "ASSIGIOR"

OF THE FIRST PART

RGT, .
MO LAND TRANSFER TAX g‘,ﬁ?&‘iﬁ;ﬁ?{‘g ‘e

- ®

QUILLTAN, BOYCHUK & ASSOCIATES ILIMITED,
a company incorporated under the laws

of the Province of Ontario, having its
head office at 186 Wellington Street West
Chatham, Ontario

" THE LARD TRANSFER TAX

Hereinafter called the "ASSIGNEE"
| ' OF THE SECOND PART

» OHTARID

WITNESSETH as follows:

1. In consideration of other valuable consideration and the
sum of Two ($2. OO)IDollars lawful money of Canada, the A331gnor

does by these presents assign, transfer, set over and convey unto

|the Assignee the overriding royalties hereinafter set forth in the
betroleum, natural gas and related petroleum substances which may
be produced under the terms of those certain 0il and Gas Leases or
Grants covering iands situate in the Townships of Charlotteville,
and North Walsingham, County of Norfolk and Province of Ontario
which said Leases or Grants are more particularly described in
Exhibits "A" and "B" which are attached hereto. The overriding

[

royalties herein conveyed are:

a)  Exhibit"A" Leases
| One-sixteenth of eight eighths (1/16th of 8/8's) of
the current market value of any and all crude oil,
natural gas and/or related petroleum substances

produced, saved and marketed from time to time and

rﬁéﬁsgm - at all times from the lands covered by the Leases
‘ 2

o, or Grants set out in Exhibit "A" hereto and/or to

OHNIAPIO
IR, J. VALKER
I
d

which the Assignor may be entitled pursuant to the
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~ terms and conditions of the said Leases or Grants

including any extensions or renewals thereof. The
overriding royalties herein conveyed shall not be
subject to deductions or any expenses relating to
operating, pipeline or transportation, compression,
treating, processing and the like, provided however
the said overriding royalties shall bear their
‘proportionate share of all severance and pro-

duction taxes.

._(b) __Exhibit "B" Leases -

Oné —eightieth ofreight eighths (1/80th of 8/8's)
of the current market value of any and all
crude oil; natural gas and/or related petroleum
substances prbdﬁéed, saved and marketed from
Lime to time and at all times from the lands
covered bylthe Leases or Grants set out in
Exhibit "B" heretb and/or to which the Assignor
may be_entitied pursuant to the terms and
conditions of the said Leases or Grants including
any extensions or renewals thereof. The over-
riding royalties herein conveyed shall not be
subject to deductions or any expenses relating
to operating,pipeline or transportation, com-
pression, treating, processing and the like,
provided however the said overriding royaltieg
shall bear their proportionate share of all

severance and production taxes.
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2. This assignment of overriding royalties shall not be
construed as obiigeting,the_Assignor, its successors or assigns to
maintain in force 'tpe" 0il and Gas Leases described in Exhibits"A" &
hereto by the'pa§mentnofreneals, the drilling of wells or otherwise
nof to drill or.eﬁefste‘ﬁpon‘the lands covered by the said Leases
of Gfants, it being understood that such overriding royalties shall
only be payablerout of product*on from the said 1{nde-and under the
prov1smons of the said Leases or Grants when, as and 1f such
productlon shall be taken from the lands ‘pursuant to the provisions
of" the said Leases or Grants- provided however that the Assignor

hereby covenant and agrees to indemnify and save harmless the

of xhatsoever kind and nature whlch may arise out of or result from
'or be dlreCUIy attrlbutable to any failure on the part of the
Ass¢5 or to carry OUu the obl:.bau:.onc of the Assignor in the said
Leases or Crants or on the lhnde covered Lhereby or attributable to

the operatlons of the QSslcnor on uhe sald lands.

3!;”;. -Ins ofar as the rights of the Assignee are concerned the
Ass1gnor shall have the right and power and sole and uncontrolled
discretion .'to pool or combine the acreage covered by the said
LeQSes‘or'Grants or‘any portion.thereof with other land, lease or
leases in.the immediate vicinity thereof. In such event, in lieu
onhproduction from a unit so pooled only such proportion of the
overrldlng royaltiy. stlpulated under the terms of this Agreement as
the amount of the above described acreage placed in the unit bears
to the total acreage so pooled in the particular unit involved,
subject to sheﬁrights ef the Assignor to reduce proportionat

the Lssignee's overriding royalty as hereinafter provided.

s8.8 produced from any such unit and used irn the onerations thereof
&

shall be excluded in calculating said overriding royalty. The

above right and power %o pool and unitize may be exercised with

respect to petrolewn , natural zas

Yime to uinie and belfore or after a vell haz beea drilled or

P g
T

D + A P - - [P, S i I 1
crilled ond any cvch unit mav ot any $imc bLe

'BY

A851gnee from and against all and any claims, demands and liabilities

of the overrwdlpg royaliy above specified the Assignee shall receivé

and related petroleur substances
or any one or more of the cald substonces and may be cxerciscd fron
while a

lrerengof

-

+
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decreased and reformed as the Assignor may see fit. This paragraph
shall be interpreted subject to the provisions of the Energy Act,
R.S.0. 1970, Chapter 148 and the Ontario Energy Board Act, R.S.0.
1970, Chapter 312 together with any amendments thereto and any
orders or regulations made pursuant to the provisions of the said
Acts.

L. The Assignor covenants that it has full power and absolut
authority to transfer, assign, set over and convey the overriding
royalties herein set out to the Assignee, but the Assignor makes no
warranty either expressed or implied as to the title to the lands
covered by the said Leases, butthe overriding royalties herein
conveyed to the Assignee are fixed on the assumption that the said
0il and Gas Leases or Grants relate to and affect full and complete
mineral leasehold rights in the said lands; should it be found
therefore that the said Leases do not relate to, affect and cover
full and complete leasehold rights in the lands described therein.
thén and in that event the above mentioned overriding royalties
shall be adjusted to apply only to the lands in which the leasehold
rights are so outstanding, |

5. The overriding royalties herein assigned shall extend to
all renewals or extensions of the Leases or Grants described in
Exhibits "A" and "B" hereto insofar as such renewals or extensions
affect the lands presently covered by the said Leases or Grants and
only in the event such renewals or extensions are executed within
one year after the date of expiration of the said Leases or Grants.
6. The overriding royalties herein assigned -in the amount
provided by paragraph 1l(a) hereof shall additionally extend to and
apply to any new Leases acquired by the Assignor in the area as a
result of the Assignee'’s services and in such event the Assignor
shall upon the request of the Assignee forthwith provide and
execute such further Assignments or other documents of conveyance
as may be required under the circumstances at that time to vest in
the Assignee the overriding royalty interest in such new Leases as
provided under the terms of this Agreemené.

7. This Agreement shall be binding upon the parties hereto

1]

e
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e and their respective successors ané assigns and shall be deened to

i-zf Lave{¢om§ into force and effectlon and from the lst day of

SO September,f197i. and is sﬁbject.to all of the terms and conditions
iu:k of a ccrtaln Aﬁrccncnt made bct‘ccn New Metalore Mining Company
T Limited ard Behcon ‘Resources Corpo*atlon dateé September 10, 1971
E.:_f together Wlth gmendmenus,ma¢e uhereto and is also subject to all
::l{ of ‘the terﬁé andlébnditions,ofﬁa certain operating azreement made
;..;: bétweénrthe;Assignor andlthe Assignee dated September 1, 1971,

h 8. Néfwithét anding e.xw.yt.!u..‘_.a else herein contained no change,

1gnncnu or vubd1v151on of tne ovmership of the overriding roysl
hereln granted to_Lh- Aualgnee however accomplished shall be
binding on the Assignor nor-affect the valid*ty of any payments

mane nereunder unlefs the Asszfnor shall have been furnished with

a notlce of such chanre or d’VlSlon in the owners hip of the over-

rﬂdlng royaltf hereln 3551vned uogether with a true copy of the

'A551gnment or other 1n5urumenu evidencing such change in ovmership
at least thlrty days before a pavment is dae pursuant to the terms

of thls Agreement.-‘

93?'- 5 Thls Agrecment ghall at all tlmes be 1nterpreted in

accordance W1th tne laus of the Province of Ontario.

I ' 1, IN UITHESS WHEH“OF the parties hereto have hereunto
affmxed thelr corporate seals under the hands of their proper
offlcers duly suthorized in that behalf as of the day and date

first above written.

TTW OYL "COMPATY LIMITED IITC.
b‘q-..“\-.\-‘\\~ o . ' ﬂ

J F.%0' Co or, Jr., ﬁiﬁf President

//%// ‘_ii_

ATTEST:

Rohe H. Brown
Secretary-Treasurer
QUILLIAH BOYCF ASSOCIATLS LINITED
TynHSF:n Y3 '
USRI Per: g I N G S S
PRESIDENT,

| % %/c///
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P EXHIBIT VB S S S R TN
TOWNSHIP OF CHARLOTTEVILLE, COUNTY OF NORFOLK

Land Description

Reg., Inst. No. Date of Lease Lessor

Herbert C. Chanda and South half of Lot 5, Conc. X 256

24,8706 April 25, 1955
Dorothy Chanda

0 i
Eriis

. R d VAALRER

" Part Lease
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This is Exhibit “N” referred to in the Affidavit of Eugenie
Gaiswinkler sworn July 13, 2021.

Commissioner for Taking Affidavits (or as may be)

lMJ.iﬁEEN ELIZABETH UFTVLUGT, a Coninvie tiozer, o,
Pravinee of Ontavio, for

Whittal + Company Law Firm

Protessional Comporaton.

Expires March 16, 2024
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_ & THIS AGREEMENT MADE AS OF THE 17th day of February, 1977. 4

B ETWEEN:

-and-

WITNESSETH as follows:

' 1, In consideratlion of other valuable consideration and the sum of ﬂ

|
CRAVEN OIL COMPANY LIMITED INC., a l
body corporate having its office at !
711 One Energy Square, Dallas, Texas l
U.S.A., 7520 authorized to carry
on business in the Province of !

Hereinafter called the "ASSIGNOR"
OF THE FIRST PART i}

GAISWINKLER ENTERPRISES LIMITED, a f
company incorporated under the laws !
of the Province of Ontario, having i
its head office at 286 King Street West, i
Chatham, Ontario d

Hereinafter called the "ASSIGNEE" 1
OF THE SECOND PART '

|
Two ($2.00) Dollars lawful money of Canada, the Assignor does by theseﬂ

" presents assign, transfer, set over and convey unto the Agsignee the |

.- 1
X | terms of those certain 0il and Gas Leases or Grants covering lands "

:gas and related petroleur substances which may be produced under the J

' overriding royalties hereinafter set forth in the petroleum, natural

situated in Township of Jelhi in the Regional Municipality of I

" North Walsingham, in the County of Norfolk), in the Township of Norfol

? 'in the Regional Municipality of Kaldimand-Norfolk (formerly in the

f:Township of South wWalsingham, in the County of Norfolk), and in the

E:Gity of Nanticoke, in the Regional Municipality of Haldimand-Norfolk

" Haldimand-Norfolk, (formerly in the Township of Charlotteville, in
g .Ethe County of Norfolk), the Township of Norfolk in the Regional

?fMunicipality of Haldimand-Norfolk (formerly in the Township of |

(formerly in the Township of Woodhouse in the County of Norfolk)in
: the Province or Ontario, which said leases or grants are more
‘éparticularly described in Exhibit "A"™ attached hereto. The over-

i i riding royalties herein conveyed are:

) One-sixteenth of eight-eighths (1/16 x 8/8) of the current
market value of any and all crude o0il, natural gas and/or
_ | related petroleum substances produced, saved and marketed
" : from time to time and at all times from the lands covered ﬂ
f : by the leases or grants set out in Exhibit "A" hereto

" . and/or to which the Assignor may be entitled pursuant

" 0 to the terms and conditions of the said leases or grants
including any extensions or renewals thereof. The
overriding royalties herein conveyed shall not be
subject to deductions or any expenses relating to

e e ——
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operating, pipeline or transportation, compression,
treating, processing and the like, provided however
the said overriding royalties shall bear their

proportionate share of all severance and production

tax2s.

2. This assignment of overriding royalties shall not be construed
as ubligating the Assignor, 1ts successors or assigns to maintain in force
the 011 and Gas Leases described in Exhibit "A" hereto by the payment of
rentals, the drilling of wells or otherwise nor to drill or operate upon

the lands covered by the said leases or grants, it being understood that

such overriding royaities shall only be payable out of production from the

" said lands and under the provisions of the said leases or grants when,

- and if such production shall be taken from the lands pursuant to the provisions

of the said leases or graats; provided, however, that the Assignor hereby
covenants and agrees to idemnify and save harmless tne Asaignoe €from and
agalnst all and any claims, demands and liabilities of wiatsoever kind

and nature which may arise out of or result from or be directly attributable

to any failure on the part of the Assignor to carry out the obligations of

. the Assignor in the said leases or grants or on the lands covered thereby

or atrributable to the operations of the Assignor on the said lands.

3. Insofar as the rights of the Assignee are concerned, the
Assignor shall have the right and power and sole and uncontrolled djiscretion
to pool or combine the acreage covered by tke said leases or grants or

any portion thereof with other land, lease or leases in the immediate
vicinity thereof. 1In such event, in lieu of the overriding royalty abave
specified, the Assignee shall receive on production from a unit so pooled
only such proportion of the overriding royalty stipulated under the terms
of this Agreement as the amount of the above described acreage placed in

the unit bears to the total acreage so pooled in the particular unit involved,
subject to the rights of the Assignor to reduce proportionately the
Assignee's overriding royalty as hereinafter provided. 0il or gas produced
from any such unit and used in the operations thereof shall be excluded in

calculating said overriding royalty. The above right and power to pool and

Page 101
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unttize may be exercised with regpect to petroleum, natural gas and related

" petroleum subgtances or any one or more of the said substances and may

~ pbe exercised from time to time and before or after a well has been

" drilled or while a well is being drilled and any such unit may at any

time be increased, decreased or reformed as the Assignor may see fit,

This paragraph shall be interpreted subject te the provisions of the Energy
Act, R.S$.0. 1970, Chapter .48 and the Ontario Energy Board Act, R.5.0. 1970,
Chapter 312 together with any amendments thereto and any orders or requla-

tions made pursuant to the provisions of the said Acts,

4. The Assignor covenants that it has full power and absoclute
authority to transfer, assign, set over and convey the overriding royalties
herein set out to the Assignee, but the Assignor makes no warranty, either
expressed or implied, as to the title to the lands covered by the said
leases, but the overriding royalties hetein conveyed to the Assignee are

fixed on the assumption that the said 01l and Gas Leases or Grants relate

. to and affect full and complete mineral leasehald rights in the said lands;

should it be found therefore that the said leases do not ralate to, affect
and cover full and complete leasehold rights in the lands described
therein then and in that event the above mentioned overriding royalties
shall be adjusted to apply only to the lands in which the leasehold

rights are so outstanding.

5. The overriding royalties herein assigned shall extend to all
renewals or extensions of the leases or grants described in Exhibit “A"
hereto insofar as such renewals or extensions affect the lands presently
covered by the said leases or grants and only in the event such renewals
or extensions are eiecuted within one year after the date of expiration

of the said leases or grants.

6. The overriding royalties herein assigned in the amount

* provided shall extend to and apply to any new leases acquired by the Assignor

in the area as a result of the Assignee's services and in such event, the

Assignor shall, upon request of the Assignee, forthwith provide and execute
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such further assignments or other documetits of conveyance as may be

required under the circumstances at that time to vest in the Assignee the
)

"overriding royalty interest in such new leases as provided under the terms

" of this Agreement.

7. This Assignment of overriding royalty is made in accordance
with the terms and conditions of that certain Operating Aqreement dated
September 1, 1971, between Craven Qil Company Limited, and Quiilian
Boychuk & Associates Limited, the name of which has been changed to
Gaiswinkler Enterprises Limited,
8, This Ayreement shall be binding upon the parties hereto and
their respective successors and assigns.
9. Notwithstanding anything else herein contained, no ¢hange,
assignment or subdivision of the ownership of the overriding rovyalty
_; herein granted to the Assignee, however accomplished, shall be binding

“on the Assigror nor affect the validity of any payments made hereunder

‘unless the Assignor shall have been furnished with a notice of such

"change or division in the ownership of the overriding royalty herein

1] . . . .

11 assigned together with a true copy of the assignment or other instrument
1

’! evidencing such cnange in ownership at lcast thirty days before a

, Payment is due pursuant to the terms of this Agreement.

;10. This Agrezment shall at all times be interpreted in accordance
l:

i with the laws of the Proviince of Ontario.

i

" IN WITNESS WHEREOF, the parties hereto have hereuynder affixed

l their corporate seals under the hands of their proper officers duly

| authorized in that behalf as of the day and date first above written,
| This Agreement shall come into force and effect from the date of first

i
'production of each individual lease.

“nuu.,'

!I ATTEST: CRAVEN OIL COMPANY LIMITED I((G‘“tn f e,
A
C

. evaa,

5 <.. SR U

Per: t"?n§ %M f_Z: (']- -‘

third B. Monson, Secretary/ Tom S. Schiller Vice %esi,deﬁt,
Treasurer t o 0. r

e e

.
eyl

- ,.l.." N
S

TN
e,

5 - bee ™

RTINS,
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E¥g1BIT "A"

CRAVEN
LEASE NO.

e et

CAN~1027

caN-1028

CAN-1029

CAN-1030

CAN-1031

CAN-1032

CAN-1033

CAN-1034

canN-1035

CAN-1037

CAN-1038

CAN-10139

LESSOR

Michael Kurylyk and
Louise Kurylyk

Harold Keozack and
Linda Kozack

Benediktas Cvirka and
Yera Cvirka

Lenard Earls and
Karon Earls

Jack Frencis smith and
Norma Smith

Lloyd A. G. Shepherd and
Irene Lorette shepherd

Lawrence Armstrong and
Elsa Armstrong

v. June Bannister

Lours Halar and (HBP)
Katharina Halas

John Buch and {HBP}
Christian Buch

Ted I. Krempa and (HBE)

caroli:ne §. Xrempa

John Engeneskl and
Helen Engeneskl

TOWNSHIP OF CHARLOTTEVILLE,

DATF. OF TERM
LEASE {YEARS)
12-19-72 10
11-17-72 10
12-4-72 10
11-20-72 1¢
11-28-72 5
11-18-72 10
11-30-72 10
12-1-72 i0
12-9-72 3
12-1-7. 10
11-20-72 10
11-24-72 S

COUNTY OF NORFOLK, PROVINCE OF ONTARIO

LAND DESCRIPTION

West Quarter of South Half of Lo~ 15, Concession IX

East Half of momnsmmmﬂ Quarter of Lot 15, Concession IX
East Half of Northeast Quarter of Lot 15, Concession X
East Half of East three-quarters of South Half of Lot 16,

concession VIII

West Half of East three-quarters of south Half of Lot 16,
less one acre in the southeast part, Concession VIII

southwesterly part of Lot 14, Concession IX

Southwest Quarter, less parts, of Lot 17, Concession VIII

Easterly 339.73 feet of South Half, North of Plan 613 of
Lot 17, Concession IX

parts of Lot 23, Cconcession VII and Lots 23 and 22,
concession VIII

North Half of Lot 23, Concession VIII
East three-quarters of North Half of Lot 21, Concession IX,
and Cast Half of Lot 22 and West part of Lot 23, Concession X

East Half of West three-quarters and South Part of West
Half of West three-quarters of Lot 24, concession VI

Iqll!!.lllla-ill...lti*l.l.dl-va\..l.ll -Il!tli.-i....l:iinx...l.“..i..a.\ﬂ;l!. - um m v
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REGISTERED

ACRES INST. NO.
25 345216
23 345205
25 345212
37.5% 345207
37.5 345208
18 345206
47.5 345209
17 345210
110 345214
29 345211
100 344818
145 344817



YHIBIT "A”

|I||I.|II|...|||I..

CRAVEN
LEASE NO.

CAN-1040

CAN-1041

CAN-1042

CchAN-~1131

CAN-1143

caN-1144
cAN-1146

caN-1147

CAN-1148

CAN-1149

LESSOR

————

Kichler Farms Limited

Willhue Land Corporation
Limited {HBP)

Karl Sponhn and Eva spohr:

{HBP)
Steve gz1lock and
Bertha szilock
Alexander tiudson and {HBP)

Mi ldred Marie Hudson

Theo and Rita Toebast
Alex and Lydia Imre

Charles W. $hepherd and
Mary Madeline Shepherd

TOWNSHIP OF CHARLOTTEVILLE,

DATE OF TERM
LEASE (YEARS)
11-21-72 5
11-24-72 3
12-4-72 s
1-6-73 3
12-13-73 3
1-17-74 10

12-13-73 10

peter Henszel and 12-14-73 3
Irene Henszel

mathias Rittgasser and 12-18-73 3
Anna Rittgasser

James Murray Bowyer and (HBP) 1-29-74 i0

volanda Martha Bowyer

COUNTY OF NORFOLK, PROVINCE OF ONTARIO

LAND DESCRIPTION

Northeast Quarter of Lot 23 and the central Easterly part
of Lot 24. concession 7, and the central Southerly and
central wWesterly parts of Lot 23, Concession VIII

Southeast Quarter Lot 22, West Balf lying south of Kent
creek Lot 23, concession IX. and Northeast part of Lot
24, Concession vIII

Southeast Quarter Lot 20 and East Half of Southeast
Luarter of Lot 19, concession IX

south part of Lot 14, Concession X

East Half of the Southwest Quarter and Southwest Quarter

of Lot 10, Concession viII and Southwest Yuarter of Lot
19, Concession VIIZ

part of the Northeast Quarter of Lot 17, concession VIII
and part of the £ast Half of Lot 1B. congession VIII

Northeast Quarter of Lot 16, Concession VII

southeast Quarter of Lot 16, concession V1I and the

southwest Half of the Southwest Quarter of Lot 17
ConcessLlon Vil

gast Half of the southeast Quarter of Lot 16,

concession VIl and the southwest Quarter of Lot 16,
concession VII

gouthwest Quarter of Lot 22, Concession VIIE

145

75

100

125

87

30

75

75

50

REGISTERED

INST. NO.

e ———————————

344816

344815

345213

345217

350842

351382

350841

350843

350844

350845
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EXHIB

CRAVEN
LEASE NO-

e e

CcAN-1168
CAN-1169
¢cAN-1170
cAN-1171
caN-1172
~AN-1173
caN~-1174
~pN-1175

CAN-1178

CaN-LL77

cAN-1178

CAN-1179
« TAN-1180

2y

17T "A"

LESSOR

st

Clarence James Kicksee
and Velma #. Kicksee

Raye James Kicksee
and Yictoria Jeanette Kicksee

malo Farms Limited

paniel ALbert Vantle zele
and Anite Marie <;n:ownxuc
rrank and Mary xalhok
reintold yehlacht and
Hedwige gonlacht

Lionel ermall and
garbara cmall

Brown's cernet commun1ty
Hall

ViR d oLavie vorak

Karei Sroen and
Katherine sroen

Clarence and Dorothy irverse

wWilliam N. mOcSOHOnawx
and Barbarad A. monﬂOHOncwr

TOWNSHIP or CHA

DATE OF
LEASE

Pl

7-4-"5

7-4-79

6-26-75

1-23-79%

1-22-75

2-23-170

4-7-76

4-13-76

4-6-76

4-1-76

RLOTTEVI LLE,

TERM
(YEARS)

10

10

10

10

10

10

COUNTY OF NORFOLK. PROINCE OF ONTARIO

LAND DESCRIPTION

LAND Dbo-Zo - ———

part oi Lot 19, concession %

part of Lot 20, Concession X

part oy Lot 21 and the gast Half of Lot 20. Concession .4

and parts of Lots 13 & 14, Concession Vi1l

part of the North pBalf of Lot

22, concession %

Northeast Quarter of Lot 20 and the West Quarter of
the Morth Half of Lot 21, Concession ix

part of L.~ 19, concession vi1i

part of the yortheast Quarter

part of the Touthwest Quartet

part of the Northeast Quarter

part of Lot 14, Concession %
Concess1ion ¥

part of Lot 7. Concesslon X

part of Lot 7, concesstion b4

part of the North Half of the
Concession X

of Lot 12, Concession Vil

of Lot 19. Concession viiz

of Lot 19, Cconcession vil

and part of Lot 14.

South Half of Lot 7.

245

o7

7%

19

1/2

40

41

1/2

1/3

1/2

REGISTERED
INST. NO.

366296

366295

366294

366293

366292

367966

167965

367964

367974

367963

367962

367961

367960
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EXHIBIT "A" -

CRAVEN

LEASE NO.

CAN-1181

CAN-1182

CAN-1185

CAN-1186

CAN-1187

CAN-1120

LESSOR

Lewis Iram Smith

Lenard Thompson and
William and Leona Griggs

Gordon and Nancy Haskett

Otto and Eva Kobtik

Ctto and Eva Koptik

Alex Jullus Horvath a=¢
Margaret Ratherine Horpvath

DATE CF TERM
LEASE {YEARS)
4-2-76 10
4-7~76 10
3-25-706 10
4-23-76

3-23-76 5
4-1-76 10

')

TOWNSHIP OF CHARLOTTEVILLE, COUNTY OF NORFOLK, PROVINCE OF ONTARIOQ

LAND DESCRIPTION

West Half of the SouthQuarter of the North Half of Lot 6,
Concession IX

Part of lLot l, Concession III

Part of the Northwest Quarter of Lot 24, Concession VI

South Half of the Southwest Quarter and the Southeast
Quarter of Lot 23, Concession VII

Part of *ne West Half of Lot 24, Concession VII and
part of the Northwest Guarter of Lot 24, Concession VI

Part of Lot 5, the North Quarter of Lot & and part of
Lot 7, 3.l in Concession IX

1/2

75

78

130

REGISTERED

INST.

367959

367958

367971

367967

367970

368577

NO.
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b i R M o waw
CRAVEN
LEASE NO. LESSOR
CAN~ 1026 Kichler Farms Limited
CAN-1130 Steve Szilock
.. -

. TOWNSHIP OF

DATE OF
LEASE

11-21-72

1-6-73

WOODEOUSE, COUNTY OF NORFOLK, PROVINCE OF ONTARIO

TERM
(YEARS)

LAND DESCRIPTION

Part of Lots 16, 17 & 18, Gore Concession

Northwest Part of Lot 19 and Southwest
Part of Lot 18, Gere Concession

TR DN L R e LS e R R ey Rbme A T T YR R T T L VA, B e g A

REGISTERED
ACRES INST. WO.
165 344819
100 345219

Nmmm eamin cems s st wass

Page 108



EXHIBIT "A"

CRAVEN

LEASE NO.

CAN-1043

CAN-1044

CAN-1045

(CAN-1046

CAN-1047

TAN-1048

CAN-1049

CaN-1C50

SAN-LO5)

CAN-1052

CAN-1053

%

n-1054

LESSOR

et

Michel Vandendriessche and
Godelieve Vandendriessche

Albert DeWaele, Jr. and
Glenna DeWaecle

Raymond Gustaf Causyn and
Elizabeth Georgette Causyn

Donald A. Loncke and
Wilfreda .. lorcke

John Dambrauskes and
Alexandra Pambrauskas

Adiel G. Sprier and
Maria G. Sprier

Etienne Willacrt and
Paul wWillacre

J. 8. Savnders and
Mary Saurders

Marjorie Patricia Woollay
and Hiroid Woclley

Andre Van Tydhem an=d
Monica Van Tygher

Gitlbert C. Vanderhacune ari
Arlena K. Vandertaeshe

Lake Erie Tubacco Company,
LLimited

TOWNSHIP OF NORTH WALSINGHAM, COUNTY OF NORFOLK, PROVINCE OF ONTARIO

DATE OF TERM
_LEASE (YEARS)
12-11-72 10
12-8-72 10
12-312-72 10
11-28-72 10
11-23-72 10
1i-21-72 1o
12-12-72 5
12-14-72 S
17-8-72 10
2-1-73 5
2-1-73 10
1-17-73 10

Northeast Quarter
Concession XI

Northeast Quarter
Southeast Quarter

North Half of Lot

Southeast Quarter

South Palf of Lot
Lot 9, Corcession

South Half ~f Lot
Northwest Cuarter
Quarter of Lot 8§,

Easterly 330 feet
and sSouth Half of

Part of rast Half

LAND PESCRIPTION

of Lot 3 and a Northwnst part of Lot 4,

of Lot 10, Concession X1, and

of Lot 10, Concession XI1I

9, Concession XI

of Lot 11, Concession XI

9 arnd South Half of the North Half of

XII

11, Concession XII1I

and the West Half of the Northeast

Concession VvII

of South Half of East Half of Lot i,

Lo~ 12, Ceoncession VI

of Lot 1Il, Cuncession VII

West Half of Lot 8, Concession XTI

North Half of Lot

North Half of Lot 9, Concession XIII, and part of Lots &,

7, Concession X1

7. 8, 2. 10 and 11, Concession XIV

ACRES

115

100

104

50

75

118

85

100

REGISTERED
INST. NO.

344933

344932

344934

344931

344930

344412

345224

345225

345223

344797

344796

344814
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IAN-1056
CAN-1057

CAN-1059

_
JAN-1060
ZAN-1061
IAN-1062
CAN-1063

IAN-1064

IAN-1065

m CAN= LD

———— EXHIBIT "a"
CRAVEN
- LEASE NO. LESSOR
ZAN~- 1055 Robert Maxwell McDowell
and Bernrice McDowell

Rene R. Vandernaeghe and

Diane M. Yanderhaeghe

Irma Riviere, Gi.ber:
Riviere and Cel

Konrad Tiki

Donald CJames hogg and
Anna Hoag

Blake Underhill and
Doris Undernhill

Edward Broughton and
Clara ™. Broughton

Andre Roger Vanderruaoahe,
Orane Delphine Vanderbhavuae,

Jules Vanderhaeagne aod
Julia Vanderhacqhe

Walter Uefreyne and

-

Suzanrna Trfrevre

Victor M. Rigole arnd
Liliane Prgole

Joseph C. Fekete and
Anna Fokete

TOWNSHIP OF NORTH WALSINGHAM, COUNTY OF NORFOLK, PROVINCE OF ONTARIO

1Ne Riviere

DATE OF TERM
LEASE (YEARS:
11~-20-72 10
12-18-72 10
11-21-72 10
12-5-172 i
12-5-72 10
17-4-72 12
11-21-72 10
11-22=72 10
11-22-72 10
11-22-72 3
11-23-72 3
'n

LAND DESCRIPTION

FIRST: North half of North Half and Scuth Half of Lot 12,
Concession VIII; SECOND: North Half cf North Half of Lot 13,
Concession IX; and THIRD: Part Lot ll, all Lot 12, Concession
IX and part Scuth Half of Lot 12, Concession X

South Half of North Half and West Quarter of South Half of
Lot 6, and West three-guarters of Lot 7, Coacession VII

South Half of Lot 8, Concession IX

South Half of Lot 21, Concession VII

North Half of Lot 19, Concession VII, less the
Northwest part

Part of Lot 7 and South Half of Northwest Quarter of
Lot 8, Concession IX

Northeast Half of North Half of Lot 13, Concession X

East Half of West 125 Acres and East 75 Acres of Lot 9,
Concession X

East two-thirds of North Half of Lot 10, Concession IX,
and South three-quarters of Lot 10, Concession X

Nerth Half of Lot 8, West part of Lot 9, and parts of Lots

10 and 11, Concession X, and part of South Half of Lot 10,
Concession XIi

Part of Lot 11, Concession X

REGISTERED

ACRES INST. NO.
541 344767
225 344794
100 344769
100 344788
24 344787
40 344786
50 344770
137.5 344771
237 344772
258 344773
157 344774
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EXHIBIT "A"

CRAVEN
LEASE HO.

CANX-1067

CAN-1068

CAN-1069

CAN-1070

CAN-1071

TAN-1072

CAN-1073

CAN-1074

CAN-1075

CaNX-10786

CAN-1677

CAN-1378

TOWNSHIP OF NORTH WALSINGHAM, COUNTY OF NORFOLX, PROVINCE OF CNTARIC

DATE NF TERM

LESSOR IWMPMM {(YEARS)
John O. Slaght 1-12-76 10
and Katharina Alena Slaght
Michael Thodt and 11-24-72 5
Martha Theodt
Donald Ray Gurdebeke and 12-7-72 S
Lzona M. Gurdebeke
Rene Claes and 12-14-72 10
Mar ie Theresa Claes
Clatr Jamiescn and 12-1-72 10
Frances Jamiason
Juliette Ccowannemaekoer 11-30=72 10
Rudy Ozbach, Tlene ¢ziach, 11-30-72 10
Adam Ozbach and Anna [ rbach
vVargs Farms Limited 11-29-72 0
Henry Vandorewele and 11-28-72 10
Dana Vandormele
Oswald 8. Vervaets a-d 1-9-76 10
Elsa H. Yervaet
Grace lrene Pletcher Li-2%7=72 5
Frank DeDobbelaer and 12-6=-72 10

Shirley Telobbeiaer

LAND DESCRIPTION

Nerth Half of Lot 17, Concession ¥
North Quarter of Lot 9, Concession VIII, and South Half of
Lot 9, Concession IX

North Half of South Half of Lot 24, Congession VIII
North Half of Lot 20, Concession VII
Scuth Haif of Lot 17, Concession X

East Ha.f »f South Half of Lot 11, Concession VIII

North Half{ of South Half of North Half of Lot 12,
Congension X

North Hilt of Lot 14 and North Half of Lot 15,
Concession TX

South Half{ »f South Half of Lot 17, Concession VIII

Northwest Cuarter of Lot 21, Concession VIII and the
Southwest Quarter of Lot 21, Concession IX

South Half of West Half, the Southeasterly part of the

Southeast Quarter, and part of Northeast Quarter of
Lot 13, Concession X

Part of West Half of Lot 9, Concession X

REGISTERED

ACRES INST. NO.
100 366299
150 344777
30 3447<0
100 344793
100 344785
50 344782
25 344781
200 345222
50 144780
100 366298
100 344778
35 344789
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EXHIBIT "A"
CRAVEN
I.LEASE NO. LESSOR
CaN-1079 Stewart Wingrove and

ZAN-1080

CAN-1081

CAN-1082

CAN-10813

CAN-

[
-
-
(9]

CAN-1111

CAN=1113

CAN-1114

CTAN-1115

CAN-1116

TAN-1L1L17

Lylamae McKenzif, as
joint tenants

Michael Weiss and
Alice Weiss

Robert Cyriel Coppens and
Georgette Juilannz Coppens

Samuel W. Staley and
Anna ¥ay Staeley

Anthony Temmer and
Maria Temrer, a% joaint renant e

Archibaid Acorn anrd
Mary Acorn

Gerard Vandernacqne and
»arie VArnderhaeyghe

Kerth Woolley and
Myrtle Wooiley

James tnack and Jarel waack
Rose Ho.imesy

Andrew R. Beernaert and
Cecilia Beernacrt

Celest Joseph Spraiet ang
M,

Rosalie sprict

Harold T. Mortier arnd
Doris H. Mortier

ey

AR ;

JATE OF
LEASE

12-11-72

L1-39-72

?=20-73

2e26-713

2-13-73

12-19-72

3=-27-73

11-23-72

TOWNSHIP OF NORTH WALSINGHAM, COUNTY OF NORFOLK, PROVINCE OF ONTARIO

Ti.RM
(YEARS)

10

10

10

1C

16

10

LAND DESCRIPTION

part of Lot 15, Concession VII

West 75 Acres of South Half of Lot 20, Councession VII
{a/d/a West ‘hree—quarters of South Half of Lot 20}

part of Scuth dalf of Lot 10, Concession IX
North Quarter of Lot 7 and North Half of Northwest
guarter of Lot 8, Concessilon X

North Ha,f of Lot 13, Concession VvII

North Half of Lot 9, (oncession VII
East thror-gquarters of North Half of Lot 5, and North
Quarter of int 6, Concession Vil

southwest Taarter of Lot 9, Concession VII

North Half and Southwest Quarter of Lot 10, Concession VII
North three-guarters of East Half of Lot 7, Concession X

North Half of Lot 16, Cuncession X, and South Quarter of
Lot 16, Concession X1

North Half of Lot 10, Concession X1I, Less & Except Part 3

on a reference plan deposited in the registry Office for
the County of Norfolk, as No. R30

Northeast part of Lot 7, and Northwest part of Lot 8,
Concession XI1J (33 acres in Lot 8)

REGISTERED

ACRES INST. NO.
42 344791
75 344792
100 344784
75 345221
100 344783
100 344951
125 344952
50 344813
150 344812
75 344795
150 244953
98 344918
108 344917
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EXHIBIT "A"

CRAVEN
LEASE NO.

CAN-1119

CAN-1120

CAN-1127

CAN-1132

CAN-1133

CAN-1134

CAN-1183

CAN-1184

LESSOR

Charles H. fagole and
Donna E. Rigyole

Hyppolite Van Tyghem and
Alice Varn Tyghem

Harvey €. Phillips and
Marie Phillips

Stewart wWingrove

George Sanders

Alfred .
Helerm M.

Breariey and
Brearley

Fred and ‘lancy Provoost

Mariionas  Grincevicociur
Alexandra JSrincevicius

Lan and Fa4ric:a Grinpceviclus

and
and

B e R e e e

TOWNSHIP OF NORTH EwbmHzmiyﬁ. OUCZH& OF NORFQLK, PROVINCE OF ONTARIO

DATE OF
LEASE

11-22-72

11-21-72

11-20-72

12-19-72

TERM
(YEARS)

10

10

10

10

10

10

A g g T R - -

LAND DESCRIPTION

North Half of Lot 11, Concession XIII

South Half of Lot 8, Concession XIII

Fast Ha.’ of Lot 4, and part Lot 5, Concession XII
South H: ! of Lo- 16, and part of South Half of Lot 17,
Concess: n VII

South Hai! and part of North Half of Lot 7, Concession IX

Southwest Juarter of Lot 17, Concessinon IX

North Half of Lot 19, Concession VIII

Northeast Juarter of Lot 21, Concession VIII

b e ek e e A ——— et Y A R B & EE
PR B

ACRES

100

100

11¢

148

140

50

100

50

REGISTERED
INST. NO.

344916

344913

345220

345491

345492

345496

367969

367968
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EXHIBIT “A"

CRAVEN

LEASE NOC.

CAN=-1084

CAN-1085

CAN-10B6

CAN-1087

CAN-1088

TAN=-1090

CAN-1091

CAN=-1092

CAN-1093

N-1C94

I

oy
CAN-1009S

Arﬁ$2-Humm

LESSOR

Lake Erie Tobacce Company

Limited

George Ervin Conklin and

Margaret Alice Conkl.un

t'red Scenen and
Simonne Soenen

Martin Coppens and
Jean Coppens

Harold Simpson and
Marie Simpson

Melvin W. Robbins and
Yerna Robbins

John 4. Soenen and
Hilda A. Sceneon,
Fred J. Scenen and
Maryann Scenen

Peter Edward H:ildebrani

Wilma Ruth Hildebrand

John Peter Reimer and
Helen Reimer

Eurwell Ross lounsbury and
Margaret Elizabeth Lounsbury

James Francls Armstrong and

Mary Irene Armstrong

Alvert DeWaele, Jr. and

Glenna ™. DeWaele

DATE OF TERM
LEASE {(YEARS)
1-17-73 10
12-18-72 10
12-6-72 10
2-1-73 10
2-2-71 10
2-6=-73 10
12-5-172 10
1-17-73 1¢
1-15-73 »0
1-11-73 10
1-10-73 10
1-9-73 10

TOWNSHIP OF SOUTH Eyﬁwuznmﬂz. COUNTY OF NORFOLK, PROVINCE OF ONTARIO

LAND DESCRIPTION

All of Lot S and €&, Concession V

Soucthwest Quarter of Lot 11, Concession VI

Southerly three-guarters of Lot 19 and part of Lot 20,
Concession IV

North Half of Lot 5, North Half of Lot 4, and Southwest
Quarter of Lot 4, Concession III

Southeant Juvarteyr of Lot 8, Concession I1l
Northwest Quarter and West Half of Northeast Quarter of
Lot 11, Concession II

South Half of Lot 17, Concession V

East Half of Lot 2, Concession B

East Half of Lot 10, Concession Il

East Half of Lot ©, Concession II

all Lot 7, lying East of Big Creek, and West Half of
Lot B, Concession 11

All Lot 4, Concession IV

REGISTERED

ARES INST. NO.
400 344809
50 345228
180 344956
250 344803
50 344804
75 344806
100 344955
71 344802
100 344801
100 344800
250 344799
200 344766
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EXHIBIT "A"

CRAVEN
LEASE NO.

CAN-1097

CAN-1098

CAN-109%

CAN-1100

CAN-1101

JAN-1102

CAN-1193

CAN-1104

CAN-1105

CAaN-11086

CAN-1107

LESSOR

Gerald Ross Armstrong and
Joyce Beth Armstrong

Mike Schweder and
Margit Schweder

Hileire Casier and
Marie Delephina Casier

Harry Becker

Robert Pype and
Madeleine Pype

Roger Gerard Beecrraer+s and
Elixabeth rarie Hcernaert

Barney Juszku and
Margaret Juszku

Stewart Wingrove and
Daniel wWhirtfireld Wingrove

Anthon; Temmer and “aria
Temmer, as joint tenants

Jerome DeYawre and
Gerarda De™acre

Andre verbrugge and
Elizabeth Verbrugge,
Steve Van Juaethem andg
Nelly Van Quaethei.

Harold Woolley and
¥arjorie Patricia Woolley

TOWNSHIP OF SOUTH WALSINGHAM , COUNTY OF ZOWNOFK. PRCOVINCE OF ONTARIO

DATE OF TERM
LEASE (YCARS)
1-9-73 10
1-9-73 10
1-8-73 10
1-8-73 1¢
1-5-73 10
1-4-73 5
1-4-73 )
12-6-72 10
11-30-72 10
11-30-72 10
12-7-72 10
12-8-72 10

Mo e e e e e R b e

LAND DESCRIPTION

North four-fifths of East Quarter of South Half of
Lot 12, Concession II

North Half of Lot 11, Concession I, and South Half of

Lot 11, Concession Ii

All Lot 7, Concession LV .

ALL Lot /7, Concession III, lying West and North of

Big Creek

West Half

North Half of Lot 6, Concession III, East Half of Lot &,
Concession IV, and parts of Lots 7 and 8, Corncession V

Tast Half of Lot 9, Concession III

of

i0t 9, Concession 11

North Half of North Half of Lot 19, Concession VI

North Half of Lot 13, Concession VI

North Half of Northeast Quarter of Lot 18, North Quarter of

Lot 19, and North Half of Lot 2C, Concession IV

North Half of

Southeast Quarter and parts of 3South Half
Lot 20 and South Half of Lot 21, Cencession IV, and parts

of Lot 22, Concession IIT

North Quarter of Lot 10, Concession VI

REGISTERED

ACRES INST. NO.
20 344765
200 uhnwma
290 344763
120 344762
a8 344761
275 344760
98 144759
50 344758
100 344757
175 3449%4
150 344957
S0 345226

B e kL T
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EXHIBIT "A"
LEASE NO. LESSOR
CAN-1109 Donald Ross Dedrick and
Helen Doreen Dedrick
CAN-1121 John Thum and Katalen Thum
CAN-1123 Keith Woolley and
Myrtle Woolley
CAN-1124 Charles Slam Moore and
Doris Edna vMoore
CAN-1125 Barry David Shepherd and
Judith Lillian Shepherd
cAN-1126 Gordon Arthuv Pickersgilii
and Marion Plckersgill
CAN-11135 Emilienne Cobh, Camicl
Terrebroodt and
Josephine Terrebrooadt
CaAx-1136 Gerard Vanderhaeghe and
Marie Vandernaeghe
CAN-1141 George Roger “Madou and
Edna Godlieve “adou
CAN-1150 Hazel V. Smith
CAN-1151 Leslie and a-y Wingyraove
CAN-1152 Charles T. and Noris Fdna
Moore

TOWNSHIP OF SQUTH WALSINGHAM, COUNTY OF NORFOLK, PROVINCE OF ONTARIO

DATE OF
LEASE

TERM

{YEARS) LAND DESCRIPTION

12-12-72 10 Southeast Quarter of Lot 8 and Soutieast Quarter of Lot 11

Concession 6

2=-27=-72 10 West Half{ of Lot 10, Concession II

2-14-73 10 South Half of North Half of Lot 10, Concession vI

2-13-73 10 West Half of Lot 10, Concession 111

2=12=-731 10 West Part of North Half of Lot 12, ConcessionlIl

1-18-73 S Part of Lot 7, Part Lot 8, and East Half of Lot 10,
Conccassion X1

[12-6-72 10 Southeast Quarter of Lot 17, South Half of Lot 18, and
Scuth Half of Northeast Quarter of Lot 18, Concession 1V

2=26-73 10 North Fart of Lot 7, Concession VI

3-22-78 2 Northeast Quarter of Lot 8, and North Half of lot 9,
Concession VI

5-15=73 10 West Quarter of the South Half of Lot 16, Concession 1I

5-16~73 10 Northeast Quarter of Lot 19, Concession II] and the North
Half of lot 20, Concession II1I

5-16-73 10 North Half of the Southwest Quarter of Lot 10, Concession IV

ACRES

100

100¢

50

100

21

115

175

86

150

25

150

2>

REGISTERED
INST. NO.

345227

344951

344808

344807

344959

344958

245497

345498

3egs78

350826

350827

350828
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EXHIBIT "aA"

CRAVEN

LEASE WNO. LESSCR

CAN-1153 Wilber: and Elsie Smith

CAN-1154 Winston £. Hazern and
Lilly Hazen

CAN-1155 Gordon karl Quick
and Sadie A. Quick

CAN-1158 Harvey John Winkworth and
Frances Louise Winkworth

CAN-1159 Joseph Tern and
Frances Cenn

CAN-1160 Cleec Milburs Rayrsnd and
Madeline Raymond

CaN-1161 Jacob ong Saran wiens

Cax-1163 Estate of Mary Elrme 'Nihe

CAN-1164 Frank Arwrory Van Derrmecrach
Mary Loulse  Va- Derceorsch

CAN-1189 Robeort K. SoMevere and
Agnes M. ToMeyera

i
o

TOWNSHIP OF SOQUTH ShhMHZOIbZ. COUNTY OF NORFOLK, PROVINCE OF ONTARIO

DATE OF TERM
LEASE {YEARS)
5-17-73 10
8-18-73 10
5-20-73 10
6=6-73 10
6-6-73 3
6-12-73 10
6-13-73 10
6~14-73 10
7-4-73 3
E-20-74 10

LAND DESCRIPTION

East Half of Lot 21, Concession ITI

Northeast Quarter of Lot 10, Concession IV and the West

Half of Lot 10, Concegsion V

North Half of Lot 18, Concession III

Part of the East Half of Lot 10, Concession V

North Half of the North Half of lot 13, Concession III and
the Northwest Quarter of Lot 14, Concession III and the
South 30 Acres of the West Half of Lot 14, Concession IV

and the Nor*heast

North Half of the

Southwest Quarter
Southeast Quarter

North Half of Lot

Quarter of Lot 14, Concession IIT

South Half of Lot 13, Concession III

of Lot 13, Concession III

of Lot 13,

Concession IT1I

12, Concession IV

Parts ©of Lot 10 and Lot 11, Concession V

REGISTERED

ACRES INST. NO.
100 350829
150 350830
100 350831
17-1/2 350834
180 350835
25 350836
50 350837
%0 350838
100 350840
135 368577
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This is Exhibit “O” referred to in the Affidavit of Eugenie
Gaiswinkler sworn July 13, 2021.

SMe LT

Commissioner for Taking Affidavits (or as may be)

lMlnftEEN ELIZASETH UITVLUGT, a Comntiscioner, ate.,
Province of Ontasa, for

Whittal + Company Law Firm
Pratsssional Corpocation,

Expires March 16, 2024
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399297

THIS AGREEMENT made this 28th day of May, 1980
BETWEEN:

CRAVEN OIL COMPANY LIMITED INC., a body corporate
having its head office at 711 Onme Bnergy Square, Dallas,
Texas, U.S.A., 75206 and authorized to carry on

business in the Province of Ontario

Hereinafter called the ASSIGNOR
OF THE FIRST PART:
- and -
GAISWINKLER ENTERPRISES LIMITED, a company incorporated

under the laws of the Province of Ontario, having its
head office at 375 Grand Avenue West, Chatham, Ontario

Hereinafter called the ASSIGNEE
OF THE SECOND PART:
WITNESSETH as follows:
1. In consideration of other valuable consideration and the sum of
TWO DOLLARS ($2.00) of lawful money of Canada, the Assignor does by these
presents assign, transfer, set over and convey unto the Assignee the over-
riding royalties hereinafter set forth in the petroleum, natural gas and
related petroleum substances which may be produced under the terms of those
certain oil and gas leases or grants covering lands situated in the Township
of Norfolk, in the Regional Municipality of Haldimand-Norfolk (formerly in the
Township of Middleton, in the County of Norfolk); in the Township of Norfolk,
in the Regional Municipality of Haldimand-Norfolk (formerly in the Towmship of
North Walsingham, in the County of Norfolk); in the Towmship of Norfolk, in
the Regional Municipality of Haldimand-Norfolk (formerly in the Township of
South Walsingham, in the County of Norfolk); in the Township of Delhi, in the
Regional Muﬁicipality of Haldimand-Norfolk (formerly in the Townships of -
and Charlotteville, both

Windham/ in the County of Norfolk) in the Province of Ontario, which said
leages or grants are wore particularly described in Schedule "A" attached

hereto. The overriding royalties herein conveyed are:

One-sixteenth of eight-eights (1/16 of 8/8) of the current
market value of any and all crude oil, natural gas and/or
related petroleum substances produced, saved and marketed
from time to time and at all times from the lands covered
by the leases or grants set out in Schedule "A" hereto
and/or to which the Assignor may be entitled pursuant to the
terms and conditions of the said leases or grants including

any extensiong or renewals thereof. The overriding royalties
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herein conveyed shall not be gsubject to deductions or
any expenses relating to operating, pipeline or
transportation, compression, treating, processing and
the like, provided however the said overriding
royalties shall bear their proportionate share of all

severance and production taxes.
2. This assignment of overriding royalties shall not be construed as
obligating the Assignor, its successors or assigns to maintain in force the 0il
and Gas Leases described in Schedule "A" hereto by the payment of rentals, the
drilling of wells or otherwise nor to drill or operate upon the lands covered
by the said leasegs or grants, it being understood that such overriding royaltie
shall only be payable out of production from the said lands and under the
provigions of the said leases or grants when, and if such production shall be
taken from the lands pursuant to the provisions of the said leases or grants;
provided, however, that the Assignor hereby covenants and agrees to indemnify
and save harmless the Assignee from and against all and any claims, demands and
liabilities of whatsoever kind and nature which may arise out of or result from
or be directly attributable to any failure on the part of the Assignor to carry
out the obligations of the Assignor in the said leases or grants or on the land
covered thereby or attributable to the operations of the Assignor on the said
lands.
3. Insofar as the rights of the Assignee are concerned, the Assignor
shall have the right and power and sole and uncontrolled discretion to pool or
combine the acreage covered by the said leases or grants or any portion thereof
with other land, lease or leases in the immediate vicinity thereof. :In such
event, in lieu of the ovwerriding royalty above specified, the Assignee shall
receive on production from a unit so pooled only such proportion of the over-
riding royalty stipulated under the terms of this Agreement as the amount of
the above described acreage placed in the unit bears to the total acreage so
pooled in the particular unit involved, subject to the rights of the Assignor
to reduce proportionately the Assignee's overriding royalty as hereinafter
provided. O0il or gas produced from any such unit and used in the operations
thereof shall be excluded in calculating said overriding royalty. The above
right and power to pool and unitize may be exercised with respect to petroleum,
natural gas and related petroleum substances or any one or more of the said

substances and may be exercised from time to time and before or after a well
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" has been drilled or while a well is being drilled and any such unit may at any

time be increased, decreased or reformed as the Asgignor may see fit. This
paragraph shall be interpreted subject to the provisions of the Energy Act,
R.5.0. 1970, Chapter 148 and the Ontario Energy Board Act, R.S5.0. 1970, Chapte
312 together with any amendments thereto and any orders or regulations made
pursuant to the provisions of the said Acts.

4, The Assignor covenants that it has full power and absolute
authority to transfer, assign, set over and convey the overriding royalties
herein set out to the Assignee, but the Assignor makes no warranty, either
expressed or implied, as to the title to the lands covered by the said leases,
but the overriding royalties herein conveyed to the Assignee are fixed on the
assumption that the said 0il and Gas Leases or Grants relate to and affect ful
and complete mineral leasehold rights in the said lands; should it be found
therefore that the said leases do not relate to, affect and cover full and
complete leasehold rights in the lands described therein then and in that even
the above mentioned overriding royalties shall be adjusted to apply only to .
the lands in which the leasehold rights are so outstanding.

5. The overriding royalties herein assigned shall extend to all
renewals or extensions of the leases or grants described in Schedule "A" heret
insofar as such rencwals or extensions affect the lands presently covered by
the gsaid leases or grants and only in the event such renewals or extensionsg
are executed within one year after the date of expiration of the said leases
or grants.

6, The overriding royalties herein assigned in the amount provided
shall extend to and apply to any new leases acquired by the Assignor in the
area. as a result of the Assignee's services and in such event, the Assignor
shall, upon request of the Assignee, forthwith provide and execute such
further assignments or other documents or conveyance as may be required -under
the circumstances at that time to vest in the Assignee the overriding royalty

interest in such new leases as provided under the terms of this Agreement, L

7. This Assignment of overriding royalty is made in accordance with
the terms and conditions of that certain Operating Agreement dated September
1, 1971, between Craven 0il Company Limited, and Quillian Boychuk & Asgociates

Limited, the name of which has been changed to Gaiswinkler Enterprises Limited.

R, B T TR, s | S o

~8° 7" Thig Agreeément shiall be binding upon the parties hereto and their

%
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respective.successors and agsigns.

9. Notwithstanding anything else herein contained, no change,
assignment, or subdivision of the ownership of the overriding roysity herein
granted to the Assignee, however accomplished, shall be binding on the Assigno
nor affect the validity of any payments made hereunder unless the Assignor
shall have been furnished with a notice of such change or division in the
ownership of the overriding royalty herein assigned together with a true copy 1
of the assigmment or other instrument evidencing such change in ownership at
least thirty days before a payment is due pursuant to the terms of this
Agreement.,

10. This Agreement shall at all times be interpreted in accordance

with the laws of the Province of Ontario.

IN WITNESS WHEREOF, the parties hereto have hereunto affixed
their corporate seals under the hands of their proper officers duly authorized
in that behalf as of the day and date first above written. This Agreement
shall come into force and effect from the date of first production of each

" ry £

individuai lease. o0
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A
B.

,{.‘,’..u.. Refor to all Inslructions on Reversa Side

e THE LAND TRANSFER TAX ACT, 1974
AFFIDAVIT OF RESIDENCE AND OF VALUE OF THE CONSIDERATION

BY (print names of all transterors in full) . ... Crayen. .0il.Compaoy.Linired. Inc,  (Assignor)........ e
TO (seo instruction 1 and print names of el transferees in full) .. Galewinklex. Enterprises. Limited. . {Assignee)..

), (soe instruction 2 and print name(s) in full) .. Fs. Albext C. Madilil ... ... erernnanees .

...................................................................................................................................

MAKE DATH AND SAY THAT:

t am {piace a clear mark within the square Cpposite that ona of the lollowing paragraphs that describes the capacity of the deponenifs)): (see
instruction 2)

[J (8} A person in trust for whom the land conveyed in the above-describod conveyance is being conveyed;

[Jib) A trustee named in the above-described conveyance to whom the land is being conveyed;

[(c) A transferee named in the above-described conveyance;

(3 (d) Theemtwrvabageutxk solicitor acting In this transaction for ... Gaiswinkler Entexprises Limiced. . .....
(nsert namafs) of principal(s))

......................................................................................................................

described in paragraph(s) {8). {(0). (c) above; (sirike oul relgrences to inapplicable paragraphs)

[] (e) The President, Vice-Presidont, Manager, Secretary, Direcior, or Treasurer authorized 1o act for .. kit arialiy of Corporaonlily

......................................................................................................................

described in paragraphis) '(a). (b), (c) above. (sirike oul ralerences to inapplicable paragraphs)

O Atmnsteres described in paragraph ( ) (insurt only one of paragraph{a}.{b) or(c] above, as applicable} and am making this
affidavit onmy own behalf and on behall Of ... .. .. i i it i tee i te e b e ea iy g e
Tinsaft name of $pouisa)
who I8 my spouse doscribed in paragraph { ): (insert only one of paragraph (a}, (b) or (¢) above, 8s applicabla)

and as such, | have personal knowledge of the facts harein deposed to.

| have read and considered the definitions of “non-resident corporation” and “non-rasident person” set out respectively in clauses f and gof
subssection 1 of section 1 of the Act. (see instruction 3)

The tollawing parsons to whom or in tryst for whom tha land conveyed in the above-described conveyancte is being conveyed are non-resident
persons within the meaning of the Acl {(SEe INSIUCHIOM @) ... ... i .ttt ittt assetsantnsnserrns s nesassseeesssssnn

.................................................................................................................................

(a) Monies paid of 1o be paid in cash $..2:.00 ...
{b) Mortgages (i) Assumed {show principal and interest lo be cradited
against puichase price) s..mil... ... ...
{ii) Given back to vendor s..nil.........
{c}) Property transterred in exchange (detaifbelowy ___ . $..mil ... ...
{d} Securities trensferred 10 the value of (gelail below)
(e) Liens, legacies, annuities and maintenance charges to which transfer
is subject s ...oil.. ... ... FILLED IN.
{)  Other valuable consideration subject 1o land transfer tax [detaitbelow) $ —_mil INSERT ML
(@) VALUE OF LAND, BUILDING, FIXTURES AND GOODWILL
SUBJECT TO LAND TRANSFER TAX (iotal of {a) to (1)) $..2.00,.......... $.2.00............

{h) VALUE OF ALL CHATTELS — items of tangible personal property
{Rutav Sales Tax 13 payable on the varue of 8l wnipsy ! undger the p ns of .
The Refau Sales Tex Act, RS Q 1970, ¢ 415, »3 dd) $§..0il............

{i) Other consideration for transaction not included in (g) or {h) abave $.njl
{j} TOTAL CONSIDERATION s 2.00

ALL BLANKS

APPLICABLE.

It consideration is nominal, describe relationship between transferor and transfergs and state purpose of conveyance. (see instruction 5) _

SWORN before me atthe Town of Simcoe
inthe Regional Municipality of Haldimand-Norfolk

this e day of July 1980 ) . /L L LM
- fagnatunsls))
A Commissioner for taking Affidavits, etc. ‘oen F. Albert C, Madill
.'- "“""v.‘ﬂ' ; e A e -
o o T SR S SR GPERTY INFORMATION RECORD
Descrive nature of instrument . Assignment of Oil & Gag Leases S
(i} Addrass of properly being convayed (if available} ..... net.availshle. . ... .
(i) Assassment Roli # {i/ avaiigbia) . notavallable

(i} Registration number for fast convayance of property being convayed (if available) . NOL . available........ ey

(i) “Logat-description of proparty conveyed: Saie as in D:() above. "~ Yes[J ~ ~ Noll -~ NofKnown &}~~~ —rmrmenens

Name(s) and address(es) of each transteree's

solicitor ARIMAGE ,, TYRRELL, VAN SEVEREN & HOMENIUK

.21 Noxfolk Street North ... For Land Ottice use only |
e = 3 I, S g )

Simcoe,. Ontario N3Y 4Ll AT S
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: DATED: May 28th , 1880

Ll

%

CRAVEN OIL COMPANY LIMITED INC.
. 395287

Land Registry Division of Norfolk {No. 37)
P CERTIFY thet this instrument is registersd as of - and -

10:25A M, .
. JUL -4 1980 »the
W:%snm.og .\\W‘M.em.bna.n: ) GAISWINKLER ENTERPRISES LIMITED

Simecoe,
Ontario, SR, DTY, LAND REGISTRAR
_ FILMED

aBsiracT | VARIOUD
] o |s.als nf iads

- e . 0. AR

CHELKED [P » AGREEMENT

)

1

PROPERTY OF THE
REGISTRY OFFICE

LA Y
nu“ \m\nmv 7/ N, m.\\ v BRIMAGE, TYRRELL, VAN SEVEREN & HOMENIUK

£ -5, Barristers and Solicitors
mx 3\0 ._% 21 Norfolk Street North

Simcoe, Ontario

I .\ & —
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This is Exhibit “P” referred to in the Affidavit of Eugenie
Gaiswinkler sworn July 13, 2021.

ﬁ\/i’c el ey’ Z&T(

Commissioner for Taking Affidavits (or as may be)

MAUREEN ELIZABETH UITVLUGY, & Comniissloner, ate.,
Province of Ontario, for

Whittal + Company Law Firm

Protessional Corporation.

Explres March 16, 2024
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Document General

Form 4 — Land Reglstration Reform Act, 1684

. Province
Y D

Ay 44y g
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Schedule &
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A [18) Conatderation
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Sl OSIMCLE i v | O eeen o . )
ol : LATID: PEGIST2AR, Various lots and concessions, in the Township of Delhi,
i {formerly in the Township of Charlotteville, in the
O County of Horfolk), in the Township of Norfolk,
(formerly the Townships of North Walsingham and South
Walsingham, in the County of Norfolk), now in the
I Regional Municipality of Haldimand-Norfolk. Previously
Now Property Identifiers described in Regisiered Instrument Nos. 376289 and
Aciionst 399287.
schedule [ 1|
ecullons y
(") This {s) Redescription (b} Schedule for; B
Additionak mt New Egsement Additional
Sul | Plan/Sketch [ Description Paties  [7] Other 13)
(8) This Document provides as follows: )

WHEREAS BY indentures registered in the Regisiry 0ffice for the Registry Division of
Norfolk (No. 37) as Nos. 376289 and 399287, Craven 0i1 Company Limited, Inc. conveyed to
Gaiswinkler Enterprises Limited an overriding royalty in the petroleum, natural gas and
related substances which may be produced under the terms of those certain 0il and Gas
Leases or Grants described in the Schedulas to these Indentures.

AND WHEREAS the rights by said Indentures granted are now being renewed by Craven 0il
Company Limited, Inc. and re-assigned to Gaiswinkler Enterprises Limited.

Continusd on Schadule

\
CS) This Documant relates to instrument number{s)

R. R, #3, P. 0. Box 367, Chatham, Ontario N7M 5K5
{{14) Munlcipa) Address of Property (15) Document Prepared by:
L. F. Gaiswinkler,
c/o Gaiswinkler Enterprises
Limited :
R. R, #3
P. 0. Box 367
Chatham, Ontario
n;,\ MM RKR
‘ A
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THIS AGREEMENT MADE AS OF THE 10th day of June, 1985,
- BETWEEN:
) CRAVEN OIL COMPANY LIMITED, INC., A body corporate
having its office at 5445 La Sierra Drive, Suite 250,
; Lock Box 4, Dallas, Texas, U.S.A., 75231 and authorized
" to carry on business in the Province of Ontario
: Hereinafter called the "ASSIGNOR"
; OF THE FIRST PART
? -and- '

i GAISWINKLER ENTERPRISES LIMITED, a company incorporated i

' under the laws of the Province of Ontario, having its
' head office at R. R. # 3, Chatham, Ontario

Hereinafter cailed the "ASSIGNEE"

; OF THE SECOND PART
: WITNESSETH as follows:

%ﬂ. In consideration of other valuable consideration and the sum of Two ($2.00)

i

;Dollars lawful money of Canada, the Assignor does by these presents assign, transfer
Eset over and convey unto the Assignee the overriding royalties hereinafter set forth

;in the petroleum, natural gas and related petroleum substances which may be produced

funder the terms of those certain 0il1 and Gas Leases or Grants covering lands situated |

;in Township of Delhi in the Regional Municipality of Haldimand-Norfolk, (formerly in
§¢he Township of Charlotteville, in the County of Norfolk), the Township of Norfolk in
%ihe Regional Municipality of Haldimand-Norfolk {formerly in the Township of North
%Halsingham, in the County of Norfolk), in the Township of Norfolk in the Regional
éﬂunicipa1ity of Haldimand-Norfolk (formerly in the Township of South Walsingham, in

i

iﬁhe County of Norfolk), and in the City of Nanticoke, in the Regiona) Municipality of

;Ha]dimand-Norfo}k (formerly in the Township of Woodhouse in the County of Norfolk) in !

%;he Province of Ontario, which said leases or grants are more particularly described
Eﬁn Exhibit “A" attached hereto, The overriding royalties herein conveyed are:

! One-sixteenth of eight-eighths (1/16 x 8/8) of the current market value of
: any and all crude oil, natural gas and/or related petroleum substances
produced, saved and marketed from time to time and at all times from thé
lands covered by the leases or grants set out in Exhibit "A® hereto and/or
to which the Assignor may be entitled pursuant to the terms and conditions
of the said leases or grants including any extensions or renewals thereof.

The overriding royalties conveyed herein are payable on or before the last

; day of the month following the month for which such overriding royalties are i

paid. The overriding royalties herein conveyed shall not be subject to

deduptions or any expenses relating to
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operating, pipeline or transportation, compression, L *
"treating, processing and the like, provided however

t_ha said overriding royalties shall bear their

prop;ortionate share of all severance and production

taxes.

T T TN

. Win;r i
2, This assignment of overriding royalties shall not be construed

as obligating the Assignor, its successors or assigns to maintain in force

the Oil and Gas Leases described in Exhibit "A" hereto by the payment of

- rentals, the drilling of wells or otherwise nor to drill or operate upon

i —im . S— i ¢ e s

———— s —

the lands covered by the said leases or grants, it being understood that

such overriding royalties shall only be payable out of production from the

said lands and under the provisions of the said leases or grants when,

and if such production shall be taken from the lands pursuant to the provisions

~of the said leases or grants; provided, however, that the Assignoxr hereby

covenants and agrees to idemnify and save harmless the Assignee from and
against all and any claims, demands and -liabilities of whatsoever kind

and nature which may arise out of or result from or be directly attributable
to any failure on the part of the Assigno:l' to carry out the obligations of
the Assigno;: in the said leases or grants or on the lands covered thereby

or attributable to the operations of the Assignor on the said lands.

3. Insofar as the rights of the Assignee are concerned, the
Assignor shall have the right ang power"and séle and uncontrolled discretion
to pool or corﬁbine the acreage covered by the said leases or grants or

any portion thereof with other land, lease or leases in the immediate
vicinity thereof. In such event, in lieu of the overriding royaity above
specified, the Assignee shall receive on production from a unit so pocled
only such proportion of the overriding royalty stipulated under the terms

of this Agreement as the amount of the above described acreage piaced in

the unit bears to the tc->tal acreage s0 pooled in the particular wumit involved,
subject to the rights of the Assignor to reduce proportionately the
Assignee's overriding royalty as hereinafter provided. 0il or gas- Pproduced
from any such unit and used in the operations thereof shall be excluded in

calculating said overriding royalty. The above right and power to pool and
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unitize may be- exercised with respect to petrolewm, natural gas and rl-alated
' petroleum substances or any-one or more of the said substances and may

be exercised from time to time and before or after a well has been

i drilled or while a well is being drilled and any such unit may at any

: time be increased, decreased or reformed as the Assignor may see fit.

This paragraph shall be interpreted subject to the provisio;ms of the Energy
_- Act, .R.S.O.. 1970, Chapter 148 and the Ontario Energy Board Act, R.S5.0. 1970,
':_ Chapter 312 together with any amendments thereto and any orders or regula-

tions made pursvant to the provisions of the said Acts.

N The Assignor covenants that it has full power and absolute
authority to-tra_nsfer, assign, set over and convey the overriding rcnlyalti-es
herein set cut to the Assignee, but the Assignor makes no warranty, either
! expressed or implied, as to the ti?:lé to the lands covered by the said
leases, but the overriding royalties herein conveyed to the Assignee are’

; fixed on the assumption that the said Oil and Gas Leases or Grants relate
to and affect fu.ll and complete mineral leasehold rights in the said lands;
should it be found therefore that the said leases do not relate to, affect
| and cover full and complete leasehold rights in the lands described

: therein then and in that event the above mentioned overriding royalties

| shall be adjusted to apply only to the lands in which the leasehold

rights are so outstanding.

5. ' Tile overriding royalties herein assigned shall extend to lall
| renewals or extensions of the leases or grants described in Exhihiﬁ A"

_ hereto insofar as such xrenewals or extensions affect the lands presentJ;y
covered by thg said leases or grants and only in the event such rfenewals
or extensions are executed within one year after the date of expiration

of the said leases or grants.

6. The overriding royalties herein assigned in the amount
provided shall extend to and apply to any new leases acquired by -the Assignor
in the area as a result of the Assignee’s services and in such event, the

Assignor shall, upon request of the Assignee, forthwith provide and execute
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such further assignments or other documents of conveyance as may be required under
the circumstances at that time to vest in the Assignee the overriding royalty
interest in such new leases as provided under the terms of this Agreement.
7. This agreement of overriding royalty is made in accordance with the
terms and conditions of that certain Operating Agreement dated September 1, 1971,
between Craven 0il Company Limited, and Quillian, Boychuk & Associates Limited,
the name of which has been changed to Gaiswinkler Enterprises Limited.
8. This Agreemgnt shall be binding upon the parties hereto and their respective
successors aﬁd assigns.
9. Notwithstanding anything else herein contained, no change, assignment or
subdivision of the ownership of the overriding royalty herein granted to the
Assignee, however accomplished, shall be binding on the Assignor nor affect the
validity of any payments made hereunder unless the Assignor shall have been
furnished with a notice of such change or division in the ownership of the

overriding royalty herein-assigned together with a true copy of the assignment

{jor other instrument evidencing such change in ownership at least thirty days before

a payment is due pursuant to the terms of this Agreement.
10.  This Agreement shall at all times be interpreted in accordance with the
laws of the Province of Ontario.

IN HITNESS'HHEREOF, the parties hereto have hereunder affixed their
corporate seals under the hands of their proper officers duly authorized in
that behalf as of the day and date first above written. This Agreement shal}
come inte force and effect from the date of first production ofeach individual

lease.

ATTEST:

it

5 -
= !.:-“‘-l'-. “._‘. .’:: 2
Lo -,
I PR
PN ter
g
Per: . I ’

EY
b
>

ve
“renn

-'.
e LS

A N
Y, At “1‘
"‘"’Hu "y '-l““

Leo F. Gaiswinkler, Prgs%ﬂ§ﬁ§
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atons. Form 1 T e
The Land Transfer Tax Act, 1974
AFFIDAVIT OF RESIDENCE AND OF VALUE OF THE CONSIDERATION Page 6 of 13

. : ips
N THE MATTER OF THE CONVEYANCE OF fasertbrie! descripiion oftesg . ... Nar:ions. pargels. of land in the Township

--------------------------------------

of. Delhi..and.Nerfalk .in.the. Regional ‘Municipality.of Ha dimand-Norfolk and more

.....................................................

particularly.described..in Exhibit. A" attached heret
BY (print names of all transferors in ful) C

------------------------------------------------
----------------------------------------------

-------------------------------

MAKE OATH AND SAY THAT: :
1. lam (plsce aclearmerk within the square apposite that one of the following paragraphs that describes tha capaciiyof the dsponenlfs}k {soe Insiruction 2}
7] (8) A personin trust for whom the land conveyed In the above-described conveyance ks boing conveyed,
O () Atrustes namedin the above-described conveyance 10 whom theland Is belng conveiad:
"} (¢) Atranaferes named in the above-described convayance;
[0 (& Theauthorized agant or sollcitor acting In this transaction for finsert nemets) of principai(s))

................................................................................................................

............................ dascribed Inparagraph(s)  {a), ) {0 abova; fsirike ot rlerences o inapplicable paragiephs)
(8) TheRiCUAt DRS00 MENIGS,, Socretary, BHINIGRIEEHSr avthorized to act for insert name(s)of corparetions)) « . ... cveev.-.
................. rveeeerrneenneee... GAISWINKLER ENTERPRISES LIMITED.. ...l
........................... describad inparagraphis) (), (8, (c)  above. (siike ou! references io insppiicabls paragraphs)
C] ® Atransierea described in paragraph } {insertonly ona of paregraph {s), (b or fc) above, 83 eppifcabist and am making this affidavit on my
behall and onbehalf Of (insertName ol EPOUSE) . 1 v« < vt e e eritsiitseiineinsnananacnsrntassersnsrssrsnrssasasrasrsnssss erars
who s my spousgdescribed in paragraph { ). (insert only one of peragraph(e), tb)or(c)above, as applicabls)

and as such, | have personal knowledge of the facts hereln deposed o,

2. 1 have read and considered the definitions of "non-resident corporation” and "non-résldem person” sat out respactively In clauses { and g'ol sub-
sactlon 1 ol saction 1 of the Acl. (see insinictien 3}

3. The following persons 1o whom or In irust for whom the land conveyed in the above-described conveyance I8 belng convayed are non-residant
persons withintha meaning of the Act. {see Insiruction &)

-------------------------------------------------------------------------

......................................................................................................................

----------------------------------------------------------------------------------------------------------------------

4. THE TOTAL CONSIDERATION FOR THIS TRANSACTION IS ALLOCATED AS FOLLOWS: w
(a) MonlespaldoriobepaldinCash. .....c.ovviiniiiieicii i ii e $ 200 ...........
() Mortgages {I) Assumsd (show principal and inleres! to be credited sgainsipurchese price) . § NIL............
() GIVBN DACKIOVENAOT . o evv e veeeseenses e ensneenseneenannnns sOIL............
(C) Proparty tranaferred in eXChBNGE (oMiDBIW] «.....uvv.eernrrsreressnseens sNIL............
(d) Securliles ransfermod o 1he value Of (dsIBFDEIOW) . . . . .. ... .evereereneennnens sNIL............ * F auptanxs
{e) Ligns, legacles, annuitles and maintenance charges to which transleris subject... $ NIL............ MUST BE
() Othervaluableconsideration subject 1oland transfer tax (dsrabelow... . . . . . ..... sNIL | FuLEDIN.
{g) VALUE OF LAND, BUILDING, FIXTURES AND GOODWILL SUBJECTTO - 'M:Hmm:u
LAND TRANSFER TAX (TOTAL OF (8 10 1) +++ -+ v e v eeeeeeeaaennennnns §2.00 .. $2.00 ... APPLIGABLE.
(h) VALUE OF ALL CHATTELS - llems of tanglble perscnal propenty
ookt Lof ek dd b iy o el U UP PR sNIL...........
@ Other considesationfor transaction not INCIUGEdin{g) Or () ADOVE ... ..v v e s ereenrnsnrsnrnrencnrenns s NIL
() TOTALCONSIDERATION . ..eveeeenersntneen e se s ansaeeeeaan s s s eneanaseeeserrnennnsnas $2.00
5. Ifconslderation s nominal, describe relationship between transieror and transteree and stale purpose of conveyance.fsse insirueliond) ««........
.......... Assignar - Assignee,  Oil and Gas Leases ... .. . . . ........ccccivveviiiiriniienineinns
6. Otherremarks and explanations, l pecessary , The .attached Assignment of 0i] and Gas leases is.a...........
... gonveyance, of, only, the mineral, rights to.the lands and exemption from Land Transfer

.................................................................................................................

T T

......................................................................................................................

SWORN beforemeatthe  Township of Harwich
inthe County of Kent }
this dayot June 1985 o
4 > ” ausawien,
A tek F. GAISWINKLER, a Commissionar, elc.. toreis))

Province of Onlario, for Goiswinkler Enlerprisss  EUGENTE GAISWINKLER
0 E;pi[gs mme?ﬁ?? INFORMAHON RECORD

A. Describanatureof Instument:. ... Assignment. .of 011 §.Gas. Leases...................
B. (§ Addressol properlybelng conveyed ifavalabls). . . .. .. L oAt R ot L) OO

....................................................................................................................

(1) As508Ment RON NO. (I SVANEDHY . ... ..evveeneeenn.. oL AP ACAR) B . e
C. Malling address(es)for futuse Notices of Assessment under Tha Assessment Act for proparty baing conveyad ses instiuction 61

eteeseesteesateets e s s taeiransessesantaeal HOK . ARPIACARTE ... . ceeeorerceeecerres s teeeesesreeaon,

D. () Registrationnumber for last conveyanceof property being conveyed (favatiable) . ... . .. Not. Applicable......................... '
(1) Lagal description of proparty conveyed: SameasinD.()above. Yes [1 No [} NotKnown [0 ' ’ ' ‘
£. Name(s) and addrass(es) of eachtransieree's solicitor !

---------------------------------------------------------------------------

............ Not. Applicable..................

.................................................

‘REQISTRATION'NO.51
................................................. Land Roglstry Offlce No.

------------------------------------------------

li_oglnlruuonnale- c
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EXHIBIT “A" TOWNSHIP OF DELHI, REGIONAL MUNICIPALITY OF HALDIMAND-NORFOLK vmmm.w.Oﬁ 13
CRAVEN DATE OF TERM~ REGISTERED
LEASE NO. LESSOR LEASE (YEARS) LAND DESCRIPTION ACRES INST. NO.
CRAVEN 9071-225 Elsie Jean Kozak 02-17-82 5 Northeast Quarter of Lot 19, Concession VII 26 Audamw.
formerly Charlotteville, now Township of Delhi ) , -
CRAVEN 901-248 Robert Joseph De Bock, 02-16-82 10 Part of Lots 8 and 9, Concession XI, and parts of Lots 7, 138 413539
et al 8 and 9, Concession XII :

formerly Charlotteville, now Township of Delhi

CRAVEN 901-254 Benediktas Cvirka, et ux 05-21-82 10 East Half of ihe Moritheast Quairter of Lot 15, Concession 10 25 413534
formerly Charlottaeville, now Township of Delhi

CRAVEN 901-255 Lloyd Arthur Graydon 08-03-82 10 Part of Lot 14, Concession IX 19 413541
Shepherd, et ux formerly Charlotteville, now Township of Delhi
CRAVEN 901-262 Vivian June Bannister 056-25-82 10 Part of Lot 17, Concession IX 17 413544

formerly Charlotteville, now Township of Delhi

CRAVEN 901-263 Morley Carson 06-11-82 10 South Quarter of Lot 7, Concession 10 50 413538
formerly Charlotteville, now Township of Delhi

CRAVEN 902-107 David Joseph Cole, et ux 04-27-82 10 West 35 acres of the South 85 acres of Lot 21, Concession VIII 35 411490
formerly Charlotteville, now Township of Delhi

CRAVEN $02-108 Gregory William Russel, 07-21-82 10 Part of Lot 14, Concession IX 30 413545
et ux formerly Charlotteville, now Township of Delhi

CRAVEN 902-109 Charles Thomas Ryerse 07-22-82 10 Part of Lots 13 and 14, Concession 10 60 413543
formerly Charlotteville, now Township of Delhi

CRAVEN 902-110 John Barner 07-23-82 10 West Half of the Northeast Quarter of Lot 15, Concession IX 25 413535
formerly Charlotteville, now Township of Delhi
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CRAVEN .
LEASE NO.

—

CRAVEN 302-117
CRAVEN 902-115

CRAVEN 902-116

CRAVEN 902-117

EXHIBIT #Av

LESSOR

Winnifred Evelyn

Cruickshank

James Wal
Boughner, et yx

Lila Learn

Viola Baguley,

ter George

T vir

TOWNSHIP OF DELHI, REGIONAL MUNICIPALITY oF HALDIMAND~

DATE oOF
LEASE

e s

07-23-82
05-10-82

05-10-82

05-11-82

NORFOLK Page @& of 13

TERM
{YEARS)

e el

LAND DESCRIPTION

10 East Half of the Nor

theast
mouﬂmnp% Charlottevi

Quarter of Lot 15
1le,

» Concession Ix
now Township of Delhi
10 Part of the East Half of Lot 15, Concession Vi
formerly n:mnponnmqmwwm.

now Township of Delhi
10 Part of Lot 15, Concession IX
mouamﬂwﬁ ormnwonnmqupwm.

Part of the Fast Half of %he Northwest Quarter of Lot 17,
Concession vIID
formerly numnwonnm¢uwpm.

now Township of Delhi

nNow Township of Delhi
10

W

ACRES

25

100

24

REGISTERED
INST. NoO.

et %

413537

413545

413536

413540
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CRAVEN
LEASE NO.

CRAVEN 901-211

CRAVEN 901-212

CRAVEN 901-213

CRAVEN 901-214

CRAVEN 901-215

CRAVEN 901-218

CRAVEN 901-219

CRAVEN 901-220

.

EXRIBIT "A" TOWNSHIP OF NORFOLK, REGIONAL MUNICIPALITY OF HALDIMAND-NORFOLK Page @ of 13

LESS0R

Margit Schweder
Cleo Milburn Raymond,et ux
Donald Ross Dedrick, et ux

Jerome DeMaere, et ux

George Ervin Conklin, et ux
Anna Ozbach, et vir

John C. Dambrauskas, et ux

Edward Broughton, et ux

DATE OF
LEASE

05-10-82

05-10-82

05-07-82

05-06-82

05-05-82

04-29-82

04-23-82

04-22-82

TERM
{YEARS)

10

10

10

10

10

10

10

10

LAND DESCRIPTION ACRES

REGISTERED
INST. NO.

North Half of Lot 17,. Concession I and the South Half of 200
Lot 171, Concession Il
formerly South Walsingham, now Township of Norfolk

Part of the North Half of the South Half of the North Half 25
of Lot 13, Concession III
formerly South Walsingham, now Township of Norfolk

Southeast Quarter of Lot 8, Concession VI and the Southeast 100
Quarteir of Lot 11, Concession VI
formerly South Walsingham, now Township of Norfolk

Northeast Quarter of the North Half of Lot 18, Concession iv, 171
the North Half of the North Malf of Lot 19, Concession IV and

the North Half of Lot 20, Concession IV

formerly South Walsingham, now Township of Norfolk

Southwest Quarter of Lot 11, Concession VI, save and except 50
that part thereof designated as Part 1 on Reference Plan

37R-234
formerly South Walsingham, now Township of Norfolk

North Half of the South Half of the North Half of Lot 12, 25

Concession 10 .
formerly North Walsingham, now PTownship of Norfolk

South Half of Lot 9, Concession XII and the South Half of the 150
North Half of Lot mh Concession XII

formerly North Walsingham, now Township of Norfolk

Part of the Northeast Quarter of Lot 13, Concession 10 50
formerly Worth Walsingham, now Township of Norfolk

411487

411484

411488

411486

411485

411479

411477

411480
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. EXHIBIT "A" TOWNSHIP OF NORFOLK, REGIONAL MUNICIPALITY OF HALDIMAND-NORFOLK Paget@ of 13~ =
CRAVEN S | DATE OF  TERM | * . REGISTERED.
LEASE NO. | LESSOR LEASE (YEARS) . LAND DESCRIPTION : . ACRES: ¢ _INST. NO.
CRAVEN 901-221 Andre Roger Vanderhaeghe, ' 04-22-82 10 . Par: of Lot 9, Concession 10, o dwm_.m padipqm
: et ,ux , : formerly North Walsingham, now Township of Norfolk , G
CRAVEN 901-222 Jose Cordeiro, et ux _ 04-21-82 10 North Quarter of Lot 7, Concession IX and the North Half of 75 adwaum.

the Northwest Quarter of Lot 8, Concession IX ;
formerly North Walsingham, now Township of Worfolk T K

CRAVEN 901-228 R&B cmﬁﬁmw:m_mwﬁau Ltd. 04-24-82 10 Part of Lot 10, Concession 10 and parts of Lot 10, 215 . oo O
: . Concession IX . _ : ‘ : . 414649
Town of Simcoe B
CRAVEN 901-230 Marjorie Patricia Woolley 05-14-82 10 Part of the East Half of Lot 11, Concession VII . 80 414637
A et vir . formerly North Walsingham, now Township of Norfolk ’ 5
CRAVEN 901-231 Harvey Phillips Farms- Ltd. 07-29-82 5 Part of the East Half of Lot 4, Concession VII and parts of 110 . 414638
the West Half of Lot 5, Concession VII - C :
formerly North Walsingham, now Township of Norfolk B L !
CRAVEN 901-232 Rene Albert Celestine 07-28-82 10 North Half of Lot 20, Concession VII, save and except that 99 414641 ..
Claes, et ux : art nmmwmzmﬂma as Part 1 on Reference Plan 37R1419 o .
ormerly North Walsingham, now Township of Norfolk

CRAVEN 901-233 Robert Joseph Pype, et ux 08-09-82 10 Part of the West Half of Lot 9, Concession II 9% - 413764
formerly South Walsingham, now Township of Woxrfolk

CRAVEN 901-234 Joseph Devos & Sons Ltd. 08-06-82 10 . Part ‘of the North Half of.Lot 11, Concession XIII, and the uwm, 414642

North Half of Lot 13, Concession XIII
formerly North Walsingham, now Township of Norfolk

CRAVEN 901-235 Clair Jamieson, et ux 08-17-82 5 South Half of Lot 17, Concession 10 . - 100 414647
formerly North Walsingham, now Township of Norfolk B ,

: 100 : 413556
formerly South Smwmhsnrus. now Township of Norfolk ,

.. CRAVEN 901-236 Wilbert I. Smith, et ux 08-16-82 10 East Half of Lot 21 Concession III

Y
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CRAVEN
LEASE NO.

CRAVEN 901-237

CRAVEN 901-238

CRAVEN 901-239

CRAVEN 901-240

CRAVEN 901-241

CRAVEN 901-242

CRAVEN 901-243

CRAVEN 901-244

CRAVEN 901-245

-

EXHIBIT "A" TOWNSHIP OF NORFOLK, REGIONAL MUNICIPALITY oﬂ.:>r0H3>2u|ZOWﬂorx Page 19 of 13

DATE OF TERM REGISTERED
LESSOR LEASE {YEARS) LAND DESCRIPTION ACRES INST. NO.
Winston Eugene Hazen, et ux 08-16-82 10 Part of Lot 10, Concession IV and parts of Lots 10 and 11, 155 413551
: Concession V
formerly South Walsingham, now Township of Norfolk
Rendi Farms Limited 09-20-82 5 Part of the North Half of Lot 5, Concession VII, and the North 125 414643
Quarter of Lot 6, Concession VII _
formerly North Walsingham, now Township of Norfolk ,
Celest Joseph Spriet, 09-27-82 10 North Half of Lot 10, Concession XII 100 414644
et ux formerly North Walsingham, now Township of Norfolk
Ronald Vandendriessche, 09-27-82 10 South Half of Lot 11, Concession XIII, save and except that part 100 414639
et ux designated as Part 1 on Reference Plan 37R145] _
formerly North Walsingham, now Township of Norfolk ’
Donald James Hogg, et ux 09-30-82 5 Par: of the North Half of Lot 19, Concession VII 94 414634
formerly North Walsingham, now Township of Norfolk
Alice Weiss 10-07-82 10 West Three-Quarters of the South Half of Lot 20, Concession VII 75 414640
formerly North Walsingham, now Township of Norfolk
Gordon Arthur Pickersgill, 09-03-82 5 Part of Lot 8, Concession III . 16 414631
et ux formerly South Walsingham, now Township of Nerfolk
Elizabeth M. Lounsbury 09-08-82 10 East Half of Lot 9, Concession II 100 414632
formerly South Walsingham, now Township of Norfolk
Rendi Farms Limited 09-20-82 5 _ Part of the North Half of Lot 7, Concession VI 86 414629

formerly South Walsingham, now Towns:hip of Norfolk
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CRAVEN
LEASE NC.

CRAVEN 901-246

CRAVEN 901-247

CRAVEN 901-249

CRAVEN 901-250

CRAVEN 901-251

CRAVEN 901-252

CRAVEN 901-253

CRAVEN 901-258

CRAVEN 901-259

CRAVEN 901-260

-t

EXHIBIT "A"

LESSOR

Harold Felix Kleiman,
et al

John Thum, et uX

Hazel Viola Smith

James Francis Armsirong,
et ux

Reta Wolven, et al

Martin Coppens, et ux

Barry David Shepherd, ei ux

Harold Woolley, et ux

Willy Rene De Bruyn,
et ux

Gordon Arthur Pickersgill,
et ux

DATE OF
LEASE

09-30-82

10-12-82

08-18-82

08-23-82

08-24-82

08-26-82

08-31-82

05-14-82

05-19-82

05-20-82

TOWNSHIP OF NORFOLK, REGIONAL MUNICIPALITY OF HALDIMAND-NORFOLK

TERM
(YEARS)

10

10

10

10

10

10

10

10

4.

Page 12 of 13

LAND. DESCRIPTION

Part of Lot 12, Concession II
formerly South Walsingham, now rovnship of Norxfolk

West Half of Lot 10,Concession II
formerly South Walsingham, now Township of Norfolk

West Quarter of the South Half of Lot 15, Concession Il
formerly South Walsingham, now Township of Worfolk

part of Lot 7, Concession II and the West Half of Lot 8,

Concession II
formerly South Walsingham, now Township of Norfolk

Southeast Quarter of Lot 13,Concession 111
formerly South Walsingham, now Township of Norfolk

Southwest Quarter and the North Half of Lot 4, Concession IlI
and the North Half of Lot 5, Concession 111
formerly South Walsingham, now Township of Norfolk

part of Lot 12, Concession 1!l
formerly South Walsingham, now Township of Noxfolk

North Quarter of Lot 10, Concession VI
formerly South Walsingham, now Township of Norfolk

North Half of Lot 6, Concession III, parts of Lot 6,
Concession IV and parts of Lot 7, Concession v
formerly South Walsingham, now Township of Norfolk

fast Half of Lot 10, Concession III and parts of Lots 7 and 8,

Concession 111
formerly Scuth zﬁpmwumsna. now Township of Norfolk

REGISTERED

ACRES INST. NO. —

88 414630

100 . 414633

25 413565

250 413550 _
!

54 413557 | |

250 413564 I

21 413553

50 pduwmt i

277 413554 |

115 413549 1
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CRAVEN
LEASE NO.

CRAVEN 901-261

CRAVEN 902-112
CRAVEN 902-113

CRAVEN 902-114

»n

EXHIBIT "A"

LESSOR

A

teve Van Quaethem, et ux

Clair J. Swain, et al
Harvey Albion Wilson, et ux

George Alfred Rogers

TOWNSHIP OF NORFOLK,

DATE OF
LEASE

06-15-82

08-~05-82

08-20-82

09-02-82

, mmmHoz>ercanHw>rHﬁ< OF HALDIMAND-NORFOLK

TERM
{YEARS) LAND DESCRIPTION
10 Part of Lot 22, Concession III, parts of Lot 20,
Concession IV and the South Half of Lot 21, Concession IV
formerly South Walsingham, now Township of Norfolk :
10 Part of Lot 16, Cohcession XII®and parts of ‘Lot 17,
Concession XII
formerly North Walsingham, now Township of Norfolk
10 East Half of Lot 23, Concession XIII )
formerly North Walsingham, now Township of Norfolk
10 West Half of Lot 23, Concession XIII and the Northeast-Quarter

of Lot 23, Concession XII

Page 13 of 13

4

formerly North Walsingham, now Township of Norfolk

REGISTERED

ACRES  _INST. NoO.
150 413552
100 414645
100 414636
150 414646 -
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This is Exhibit “Q” referred to in the Affidavit of Eugenie
Gaiswinkler sworn July 13, 2021.

/f%zg veeid JH e e

Commissioner Jor Taking Affidavits (or as may be)

MAUREEN ELIZABETH /i

; UITVLUGT, a Commyieeio
Py WO GT, a Ceaimissioney, ate,
W’nmali + Company Law Firm
Protessiangt Compteatian,
Expirez March 1 6, 2024

Page 151



COURT OF APPEAL FOR ONTARIO

CITATION: Third Eye Capital Corporation v. Ressources Dianor Inc./Dianor
Resources Inc., 2019 ONCA 508

DATE: 20190619

DOCKET: C62925

Pepall, Lauwers and Huscroft JJ.A.

BETWEEN

Third Eye Capital Corporation

Applicant
(Respondent)
and
Ressources Dianor Inc. /Dianor Resources Inc.
Respondent
(Respondent)

and
2350614 Ontario Inc.

Interested Party
(Appellant)
Peter L. Roy and Sean Grayson, for the appellant 2350614 Ontario Inc.
Shara Roy and Nilou Nezhat, for the respondent Third Eye Capital Corporation

Stuart Brotman and Dylan Chochla, for the receiver of the respondent
Ressources Dianor Inc./Dianor Resources Inc., Richter Advisory Group Inc.

Nicholas Kluge, for the monitor of Essar Steel Algoma Inc., Ernst & Young Inc.
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Steven J. Weisz, for the intervener Insolvency Institute of Canada
Heard: September 17, 2018

On appeal from the order of Justice Frank J.C. Newbould of the Superior Court of
Justice dated October 5, 2016, with reasons reported at 2016 ONSC 6086, 41
C.B.R. (6th) 320.

Pepall J.A.:

Introduction

[1] There are two issues that arise on this appeal. The first issue is simply
stated: can a third party interest in land in the nature of a Gross Overriding
Royalty (“GOR”) be extinguished by a vesting order granted in a receivership
proceeding? The second issue is procedural. Does the appeal period in the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (“BIA”) or the Courts of
Justice Act, R.S.0. 1990, c. C. 43 (“CJA”) govern the appeal from the order of

the motion judge in this case?

[2] These reasons relate to the second stage of the appeal from the decision of
the motion judge. The first stage of the appeal was the subject matter of the first
reasons released by this court: see Third Eye Capital Corporation V.
Ressources Dianor Inc./ Dianor Resources Inc., 2018 ONCA 253, 141 O.R. (3d)
192 (“First Reasons”). As a number of questions remained unanswered, further

submissions were required. These reasons resolve those questions.
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Background
[3] The facts underlying this appeal may be briefly outlined.

[4] On August 20, 2015, the court appointed Richter Advisory Group Inc. (“the
Receiver”’) as receiver of the assets, undertakings and properties of Dianor
Resources Inc. (“Dianor”), an insolvent exploration company focused on the
acquisition and exploitation of mining properties in Canada. The appointment
was made pursuant to s. 243 of the BIA and s. 101 of the CJA, on the
application of Dianor's secured lender, the respondent Third Eye Capital

Corporation (“Third Eye”) who was owed approximately $5.5 million.

[5] Dianor's main asset was a group of mining claims located in Ontario and
Quebec. Its flagship project is located near Wawa, Ontario. Dianor originally
entered into agreements with 3814793 Ontario Inc. (“381 Co.”) to acquire
certain mining claims. 381 Co. was a company controlled by John Leadbetter,
the original prospector on Dianor's properties, and his wife, Paulette A.
Mousseau-Leadbetter. The agreements provided for the payment of GORs for
diamonds and other metals and minerals in favour of the appellant 2350614

Ontario Inc. (“235 Co.”), another company controlled by John Leadbetter.® The

! The original agreement provided for the payment of the GORs to 381 Co. and Paulette A. Mousseau-
Leadbetter. The motion judge noted that the record was silent on how 235 Co. came to be the holder of
these royalty rights but given his conclusion, he determined that there was no need to resolve this issue:
at para. 6.
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mining claims were also subject to royalty rights for all minerals in favour of
Essar Steel Algoma Inc. (“Algoma”). Notices of the agreements granting the
GORs and the royalty rights were registered on title to both the surface rights
and the mining claims. The GORs would not generate any return to the GOR
holder in the absence of development of a producing mine. Investments of at
least $32 million to determine feasibility, among other things, are required

before there is potential for a producing mine.

[6] Dianor also obtained the surface rights to the property under an agreement
with 381 Co. and Paulette A. Mousseau-Leadbetter. Payment was in part met
by a vendor take-back mortgage in favour of 381 Co., Paulette A. Mousseau-
Leadbetter, and 1584903 Ontario Ltd., another Leadbetter company.
Subsequently, though not evident from the record that it was the mortgagee,
1778778 Ontario Inc. (“177 Co.”), another Leadbetter company, demanded
payment under the mortgage and commenced power of sale proceedings. The
notice of sale referred to the vendor take-back mortgage in favour of 381 Co.,
Paulette A. Mousseau-Leadbetter, and 1584903 Ontario Ltd. A transfer of the

surface rights was then registered from 177 Co. to 235 Co. In the end result, in
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addition to the GORs, 235 Co. purports to also own the surface rights

associated with the mining claims of Dianor.?

[7] Dianor ceased operations in December 2012. The Receiver reported that
Dianor's mining claims were not likely to generate any realization under a

liquidation of the company’s assets.

[8] On October 7, 2015, the motion judge sitting on the Commercial List, and
who was supervising the receivership, made an order approving a sales
process for the sale of Dianor’s mining claims. The process generated two bids,
both of which contained a condition that the GORs be terminated or impaired.
One of the bidders was Third Eye. On December 11, 2015, the Receiver

accepted Third Eye’s bid conditional on obtaining court approval.

[9] The purchase price consisted of a $2 million credit bid, the assumption of
certain liabilities, and $400,000 payable in cash, $250,000 of which was to be
distributed to 235 Co. for its GORs and the remaining $150,000 to Algoma for
its royalty rights. The agreement was conditional on extinguishment of the
GORs and the royalty rights. It also provided that the closing was to occur within
two days after the order approving the agreement and transaction and no later
than August 31, 2016, provided the order was then not the subject of an appeal.

The agreement also made time of the essence. Thus, the agreement

% The ownership of the surface rights is not in issue in this appeal.
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contemplated a closing prior to the expiry of any appeal period, be it 10 days
under the BIA or 30 days under the CJA. Of course, assuming leave to appeal
was not required, a stay of proceedings could be obtained by simply serving a
notice of appeal under the BIA (pursuant to s. 195 of the BIA) or by applying for

a stay under r. 63.02 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194.

[10] On August 9, 2016, the Receiver applied to the court for approval of the
sale to Third Eye and, at the same time, sought a vesting order that purported
to extinguish the GORs and Algoma’s royalty rights as required by the
agreement of purchase and sale. The agreement of purchase and sale, which
included the proposed terms of the sale, and the draft sale approval and vesting
order were included in the Receiver’'s motion record and served on all interested

parties including 235 Co.

[11] The motion judge heard the motion on September 27, 2016. 235 Co. did
not oppose the sale but asked that the property that was to be vested in Third
Eye be subject to its GORs. All other interested parties including Algoma

supported the proposed sale approval and vesting order.

[12] On October 5, 2016, the motion judge released his reasons. He held that
the GORs did not amount to interests in land and that he had jurisdiction under
the BIA and the CJA to order the property sold and on what terms: at para. 37.

In any event, he saw “no reason in logic ... why the jurisdiction would not be the
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same whether the royalty rights were or were not an interest in land”: at para.
40. He granted the sale approval and vesting order vesting the property in Third
Eye and ordering that on payment of $250,000 and $150,000 to 235 Co. and
Algoma respectively, their interests were extinguished. The figure of $250,000
was based on an expert valuation report and 235 Co.’s acknowledgement that

this represented fair market value.®

[13] Although it had in its possession the terms of the agreement of purchase

and sale including the closing provision, upon receipt of the motion judge’s

decision on October 5, 2016, 235 Co. did nothing. It did not file a notice of

appeal which under s. 195 of the BIA would have entitled it to an automatic
stay. Nor did it advise the other parties that it was planning to appeal the
decision or bring a motion for a stay of the sale approval and vesting order in

the event that it was not relying on the BIA appeal provisions.

[14] For its part, the Receiver immediately circulated a draft sale approval and

vesting order for approval as to form and content to interested parties. A

revised draft was circulated on October 19, 2016. The drafts contained only

minor variations from the draft order included in the motion materials. In the

% Although in its materials filed on this appeal, 235 Co. stated that the motion judge erred in making this
finding, in oral submissions before this court, Third Eye’s counsel confirmed that this was the position
taken by 235 Co.’s counsel before the motion judge, and 235 Co.’s appellate counsel, who was not
counsel below, stated that this must have been the submission made by counsel for 235 Co. before the
motion judge.
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absence of any response from 235 Co., the Receiver was required to seek an
appointment to settle the order. However, on October 26, 2016, 235 Co.
approved the order as to form and content, having made no changes. The sale
approval and vesting order was issued and entered on that same day and then

circulated.

[15] On October 26, 2016, for the first time, 235 Co. advised counsel for the
Receiver that “an appeal is under consideration” and asked the Receiver for a
deferral of the cancellation of the registered interests. In two email exchanges,
counsel for the Receiver responded that the transaction was scheduled to close
that afternoon and 235 Co.’s counsel had already had ample time to get
instructions regarding any appeal. Moreover, the Receiver stated that the
appeal period “is what it is” but that the approval order was not stayed during
the appeal period. Counsel for 235 Co. did not respond and took no further
steps. The Receiver, on the demand of the purchaser Third Eye, closed the
transaction later that same day in accordance with the terms of the agreement
of purchase and sale. The mining claims of Dianor were assigned by Third Eye
to 2540575 Ontario Inc. There is nothing in the record that discloses the
relationship between Third Eye and the assignee. The Receiver was placed in
funds by Third Eye, the sale approval and vesting order was registered on title

and the GORs and the royalty interests were expunged from title. That same
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day, the Receiver advised 235 Co. and Algoma that the transaction had closed

and requested directions regarding the $250,000 and $150,000 payments.

[16] On November 3, 2016, 235 Co. served and filed a notice of appeal of the
sale approval and vesting order. It did not seek any extension of time to appeal.
235 Co. filed its notice of appeal 29 days after the motion judge’s October 5,

2016 decision and 8 days after the order was signed, issued and entered.

[17] Algoma’s Monitor in its Companies’ Creditors Arrangement Act, R.S.C.
1985, c. C-36 (“CCAA”) proceedings received and disbursed the funds allocated
to Algoma. The $250,000 allocated to 235 Co. are held in escrow by its law firm

pending the resolution of this appeal.
Proceedings Before This Court

[18] On appeal, this court disagreed with the motion judge’s determination that
the GORs did not amount to interests in land: see First Reasons, at para. 9.
However, due to an inadequate record, a number of questions remained to be
answered and further submissions and argument were requested on the

following issues:

(1) Whether and under what circumstances and limitations
a Superior Court judge has jurisdiction to extinguish a
third party’s interest in land, using a vesting order, under
s. 100 of the CJA and s. 243 of the BIA, where s.
65.13(7) of the BIA; s. 36(6) of the CCAA,; ss. 66(1.1)
and 84.1 of the BIA; or s. 11.3 of the CCAA do not

apply;
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(2) If such jurisdiction does not exist, should this court order
that the Land Title register be rectified to reflect 235
Co.’s ownership of the GORs or should some other
remedy be granted; and

(3) What was the applicable time within which 235 Co. was
required to appeal and/or seek a stay and did 235 Co.’s
communication that it was considering an appeal affect
the rights of the parties.

[19] The Insolvency Institute of Canada was granted intervener status. It
describes itself as a non-profit, non-partisan and non-political organization

comprised of Canada’s leading insolvency and restructuring professionals.
A. Jurisdiction to Extinguish an Interest in Land Using a Vesting Order

(1) Positions of Parties

[20] The appellant 235 Co. initially took the position that no authority exists
under s. 100 of the CJA, s. 243 of BIA, or the court’s inherent jurisdiction to
extinguish a real property interest that does not belong to the company in
receivership. However, in oral argument, counsel conceded that the court did
have jurisdiction under s. 100 of the CJA but the motion judge exercised that
jurisdiction incorrectly. 235 Co. adopted the approach used by Wilton-Siegel J.
in Romspen Investment Corporation v. Woods Property Development Inc., 2011
ONSC 3648, 75 C.B.R. (5th) 109, at para. 190, rev’d on other grounds, 2011
ONCA 817, 286 O.A.C. 189. It took the position that if the real property interest

IS worthless, contingent, or incomplete, the court has jurisdiction to extinguish
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the interest. However here, 235 Co. held complete and non-contingent title to

the GORs and its interest had value.

[21] In response, the respondent Third Eye states that a broad purposive
interpretation of s. 243 of the BIA and s. 100 of the CJA allows for
extinguishment of the GORs. Third Eye also relies on the court’s inherent
jurisdiction in support of its position. It submits that without a broad and
purposive approach, the statutory insolvency provisions are unworkable. In
addition, the Conveyancing and Law of Property Act, R.S.0O. 1990, c. C. 34
(“CLPA”) provides a mechanism for rights associated with an encumbrance to
be channelled to a payment made into court. Lastly, Third Eye submits that if
the court accedes to the position of 235 Co., Dianor's asset and 235 Co.’s
GORs will waste. In support of this argument, Third Eye notes there were only
two bids for Dianor’'s mining claims, both of which required the GORs to be
significantly reduced or eliminated entirely. For its part, Third Eye states that
“there is no deal with the GORs on title” as its bid was contingent on the GORs

being vested off.

[22] The respondent Receiver supports the position taken by Third Eye that the
motion judge had jurisdiction to grant the order vesting off the GORs and that
he appropriately exercised that jurisdiction in granting the order under s. 243 of

the BIA and, in the alternative, the court’s inherent jurisdiction.
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[23] The respondent Algoma supports the position advanced by Third Eye and
the Receiver. Both it and 235 Co. have been paid and the Monitor has

disbursed the funds paid to Algoma. The transaction cannot now be unwound.

[24] The intervener, the Insolvency Institute of Canada, submits that a
principled approach to vesting out property in insolvency proceedings is critical
for a properly functioning restructuring regime. It submits that the court has
inherent and equitable jurisdiction to extinguish third party proprietary interests,
including interests in land, by utilizing a vesting order as a gap-filling measure
where the applicable statutory instrument is silent or may not have dealt with
the matter exhaustively. The discretion is a narrow but necessary power to
prevent undesirable outcomes and to provide added certainty in insolvency

proceedings.

(2) Analysis

(@) Significance of Vesting Orders
[25] To appreciate the significance of vesting orders, it is useful to describe
their effect. A vesting order “effects the transfer of purchased assets to a
purchaser on a free and clear basis, while preserving the relative priority of
competing claims against the debtor vendor with respect to the proceeds
generated by the sale transaction” (emphasis in original): David Bish & Lee

Cassey, “Vesting Orders Part 1: The Origins and Development” (2015) 32:4
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Nat'l. Insolv. Rev. 41, at p. 42 (“Vesting Orders Part 1”). The order acts as a

conveyance of title and also serves to extinguish encumbrances on title.

[26] A review of relevant literature on the subject reflects the pervasiveness of
vesting orders in the insolvency arena. Luc Morin and Nicholas Mancini
describe the common use of vesting orders in insolvency practice in “Nothing
Personal: the Bloom Lake Decision and the Growing Outreach of Vesting
Orders Against in personam Rights” in Janis P. Sarra, ed., Annual Review of

Insolvency Law 2017 (Toronto: Thomson Reuters, 2018) 905, at p. 938:

Vesting orders are now commonly being used to
transfer  entire  businesses. Savvy insolvency
practitioners have identified this path as being less
troublesome and more efficient than having to go
through a formal plan of arrangement or BIA proposal.

[27] The significance of vesting orders in modern insolvency practice is also

discussed by Bish and Cassey in “Vesting Orders Part 17, at pp. 41-42:

Over the past decade, a paradigm shift has occurred in
Canadian corporate insolvency practice: there has been
a fundamental transition in large cases from a dominant
model in which a company restructures its business,
operations, and liabilities through a plan of arrangement
approved by each creditor class, to one in which a
company instead conducts a sale of all or substantially
all of its assets on a going concern basis outside of a
plan of arrangement ...

Unquestionably, this profound transformation would not
have been possible without the vesting order. It is the
cornerstone of the modern “restructuring” age of
corporate asset sales and secured creditor realizations
... The vesting order is the holy grail sought by every

Page 164

2019 ONCA 508 (CanLll)



Page: 14

purchaser; it is the carrot dangled by debtors, court

officers, and secured creditors alike in pursuing and

negotiating sale transactions. If Canadian courts elected

to stop granting vesting orders, the effect on the

insolvency practice would be immediate and

extraordinary. Simply put, the system could not function

in its present state without vesting orders. [Emphasis in

original.]
[28] The authors emphasize that a considerable portion of Canadian insolvency
practice rests firmly on the granting of vesting orders: see David Bish & Lee
Cassey, “Vesting Orders Part 2: The Scope of Vesting Orders” (2015) 32:5 Nat’l
Insolv. Rev. 53, at p. 56 (“Vesting Orders Part 2”). They write that the statement
describing the unique nature of vesting orders reproduced from Houlden,
Morawetz and Sarra (and cited at para. 109 of the reasons in stage one of this
appeal)® which relied on 1985 and 2003 decisions from Saskatchewan is
remarkable and bears little semblance to the current practice. The authors do

not challenge or criticize the use of vesting orders. They make an observation

with which | agree, at p. 65, that: “a more transparent and conscientious

* To repeat, the statement quoted from Lloyd W. Houlden, Geoffrey B. Morawetz & Janis P.

Sarra, Bankruptcy and Insolvency Law of Canada, 4th ed., loose-leaf (Toronto: Carswell, 2009), at Part
Xl, L§21, said:

A vesting order should only be granted if the facts are not in dispute and there is no other
available or reasonably convenient remedy; or in exceptional circumstances where
compliance with the regular and recognized procedure for sale of real estate would result
in an injustice. In a receivership, the sale of the real estate should first be approved by
the court. The application for approval should be served upon the registered owner and
all interested parties. If the sale is approved, the receiver may subsequently apply for a
vesting order, but a vesting order should not be made until the rights of all interested
parties have either been relinquished or been extinguished by due process. [Citations
omitted.]
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application of the formative equitable principles and considerations relating to
vesting orders will assist in establishing a proper balancing of interests and a

framework understood by all participants.”
(b) Potential Roots of Jurisdiction

[29] In analysing the issue of whether there is jurisdiction to extinguish 235
Co.’s GORs, | will first address the possible roots of jurisdiction to grant vesting
orders and then | will examine how the legal framework applies to the factual

scenario engaged by this appeal.

[30] As mentioned, in oral submissions, the appellant conceded that the motion
judge had jurisdiction; his error was in exercising that jurisdiction by
extinguishing a property interest that belonged to 235 Co. Of course, a party
cannot confer jurisdiction on a court on consent or otherwise, and | do not draw
on that concession. However, as the submissions of the parties suggest, there
are various potential sources of jurisdiction to vest out the GORs: s. 100 of the
CJA, s. 243 of the BIA, s. 21 of the CLPA, and the court’s inherent jurisdiction. |
will address the first three potential roots for jurisdiction. As | will explain, it is

unnecessary to resort to reliance on inherent jurisdiction.
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(c) The Hierarchical Approach to Jurisdiction in the Insolvency

Context

[31] Before turning to an analysis of the potential roots of jurisdiction, it is
important to consider the principles which guide a court’s determination of
questions of jurisdiction in the insolvency context. In Century Services Inc. v.
Canada (Attorney General), 2010 SCC 60, [2010] 3 S.C.R. 379, at para. 65,
Deschamps J. adopted the hierarchical approach to addressing the court’s
jurisdiction in insolvency matters that was espoused by Justice Georgina R.
Jackson and Professor Janis Sarra in their article “Selecting the Judicial Tool to
Get the Job Done: An Examination of Statutory Interpretation, Discretionary
Power and Inherent Jurisdiction in Insolvency Matters™ in Janis P. Sarra, ed.,
Annual Review of Insolvency Law 2007 (Toronto: Thomson Carswell, 2008) 41.
The authors suggest that in addressing under-inclusive or skeletal legislation,
first one “should engage in statutory interpretation to determine the limits of
authority, adopting a broad, liberal and purposive interpretation that may reveal
that authority”: at p. 42. Only then should one turn to inherent jurisdiction to fill a
possible gap. “By determining first whether the legislation can bear a broad and
liberal interpretation, judges may avoid the difficulties associated with the

exercise of inherent jurisdiction”: at p. 44. The authors conclude at p. 94:

On the authors’ reading of the commercial
jurisprudence, the problem most often for the court to
resolve is that the legislation in question is under-
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inclusive. It is not ambiguous. It simply does not
address the application that is before the court, or in
some cases, grants the court the authority to make any
order it thinks fit. While there can be no magic formula
to address this recurring situation, and indeed no one
answer, it appears to the authors that practitioners have
available a number of tools to accomplish the same
end. In determining the right tool, it may be best to
consider the judicial task as if in a hierarchy of judicial
tools that may be deployed. The first is examination of
the statute, commencing with consideration of the
precise wording, the legislative history, the object and
purposes of the Act, perhaps a consideration of
Driedger’s principle of reading the words of the Act in
their entire context, in their grammatical and ordinary
sense harmoniously with the scheme of the Act, the
object of the Act, and the intention of Parliament, and a
consideration of the gap-filling power, where applicable.
It may very well be that this exercise will reveal that a
broad interpretation of the legislation confers the
authority on the court to grant the application before it.
Only after exhausting this statutory interpretative
function should the court consider whether it is
appropriate to assert an inherent jurisdiction. Hence,
inherent jurisdiction continues to be a valuable tool, but
not one that is necessary to utilize in most
circumstances.

[32] Elmer A. Driedger’s now famous formulation is that the words of an Act are
to be read in their entire context, in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Act, and the intention
of Parliament: The Construction of Statutes (Toronto: Butterworth’s, 1974), at p.
67. See also Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at para. 21;

Montréal (City) v. 2952-1366 Québec Inc., 2005 SCC 62, [2005] 3 S.C.R. 141,
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at para. 9. This approach recognizes that “statutory interpretation cannot be

founded on the wording of the legislation alone”: Rizzo, at para. 21.
(d) Section 100 of the CJA

[33] This brings me to the CJA. In Ontario, the power to grant a vesting order is

conferred by s. 100 of the CJA which states that:

A court may by order vest in any person an interest in
real or personal property that the court has authority to
order be disposed of, encumbered or conveyed.

[34] The roots of s. 100 and vesting orders more generally, can be traced to the
courts of equity. Vesting orders originated as a means to enforce an order of the
Court of Chancery which was a court of equity. In 1857, An Act for further
increasing the efficiency and simplifying the proceedings of the Court of
Chancery, c. 1857, c. 56, s. VIII was enacted. It provided that where the court
had power to order the execution of a deed or conveyance of a property, it now
also had the power to make a vesting order for such property.® In other words, it
IS a power to vest property from one party to another in order to implement the
order of the court. As explained by this court in Chippewas of Sarnia Band v.

Canada (Attorney General) (2000), 51 O.R. (3d) 641 (C.A.), at para. 281, leave

® Such orders were subsequently described as vesting orders in An Act respecting the Court of Chancery,
C.S.U.C. 1859, c. 12, s. 63. The authority to grant vesting orders was inserted into the The Judicature
Act, R.S.0. 1897, c. 51, s. 36 in 1897 when the Courts of Chancery were abolished. Section 100 of the
CJA appeared in 1984 with the demise of The Judicature Act: see An Act to revise and consolidate the
Law respecting the Organization, Operation and Proceedings of Courts of Justice in Ontario, S.O. 1984,
c.11,s.113.
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to appeal refused, [2001] S.C.C.A. No. 63, the court’s statutory power to make a
vesting order supplemented its contempt power by allowing the court to effect a
change of title in circumstances where the parties had been directed to deal
with property in a certain manner but had failed to do so. Vesting orders are

equitable in origin and discretionary in nature: Chippewas, at para. 281.

[35] Blair J.A. elaborated on the nature of vesting orders in Re Regal

Constellation Hotel Ltd. (2004), 71 O.R. (3d) 355 (C.A.), at para. 33:

A vesting order, then, had a dual character. It is on the
one hand a court order (“allowing the court to effect the
change of title directly”), and on the other hand a
conveyance of title (vesting “an interest in real or
personal property” in the party entitled thereto under the
order).

[36] Frequently vesting orders would arise in the context of real property, family
law and wills and estates. Trick v. Trick (2006), 81 O.R. (3d) 241 (C.A.), leave to
appeal refused, [2006] S.C.C.A. No. 388, involved a family law dispute over the
enforcement of support orders made under the Divorce Act, R.S.C. 1985, c. 3
(2nd Supp.). The motion judge in Trick had vested 100 per cent of the
appellant’s private pension in the respondent in order to enforce a support
order. In granting the vesting order, the motion judge relied in part on s. 100 of
the CJA. On appeal, the appellant argued that the vesting order contravened s.
66(4) of the Pension Benefits Act, R.S.0. 1990, c. P. 8 which permitted

execution against a pension benefit to enforce a support order only up to a
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maximum of 50 per cent of the benefit. This court allowed the appeal and held
that a vesting order under s. 100 of the CJA could not be granted where to do
so would contravene a specific provision of the Pension Benefits Act: at para.
16. Lang J.A. stated at para. 16 that even if a vesting order was available in
equity, that relief should be refused where it would conflict with the specific
provisions of the Pension Benefits Act. In obiter, she observed that s. 100 of the
CJA “does not provide a free standing right to property simply because the court

considers that result equitable”: at para. 19.

[37] The motion judge in the case under appeal rejected the applicability of

Trick stating, at para. 37:

That case [Trick] i[s] not the same as this case. In that
case, there was no right to order the CPP and OAS
benefits to be paid to the wife. In this case, the BIA and
the Courts of Justice Act give the Court that jurisdiction
to order the property to be sold and on what terms.
Under the receivership in this case, Third Eye is entitled
to be the purchaser of the assets pursuant to the bid
process authorized by the Court.

[38] It is unclear whether the motion judge was concluding that either statute

provided jurisdiction or that together they did so.

[39] Based on the obiter in Trick, absent an independent basis for jurisdiction,
the CJA could not be the sole basis on which to grant a vesting order. There

had to be some other root for jurisdiction in addition to or in place of the CJA.

[40] In their article “Vesting Orders Part 17, Bish and Cassey write at p. 49:
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Section 100 of the CJA is silent as to any transfer being

on a free and clear basis. There appears to be very little

written on this subject, but, presumably, the power

would flow from the court being a court of equity and

from the very practical notion that it, pursuant to its

equitable powers, can issue a vesting order transferring

assets and should, correspondingly, have the power to

set the terms of such transfer so long as such terms

accord with the principles of equity. [Emphasis in

original.]
[41] This would suggest that provided there is a basis on which to grant an
order vesting property in a purchaser, there is a power to vest out interests on a
free and clear basis so long as the terms of the order are appropriate and

accord with the principles of equity.

[42] This leads me to consider whether jurisdiction exists under s. 243 of the
BIA both to sell assets and to set the terms of the sale including the granting of

a vesting order.
(e) Section 243 of the BIA

[43] The BIA is remedial legislation and should be given a liberal interpretation
to facilitate its objectives: Ford Motor Company of Canada, Limited v. Welcome
Ford Sales Ltd., 2011 ABCA 158, 505 A.R. 146, at para. 43; Nautical Data
International Inc., Re, 2005 NLTD 104, 249 Nfld. & P.E.l.R. 247, at para. 9; Re
Bell, 2013 ONSC 2682, at para. 125; and Scenna v. Gurizzan (1999), 11 C.B.R.

(4th) 293 (Ont. S.C.), at para. 4. Within this context, and in order to understand
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the scope of s. 243, it is helpful to review the wording, purpose, and history of

the provision.

The Wording and Purpose of s. 243

[44] Section 243 was enacted in 2005 and came into force in 2009. It
authorizes the court to appoint a receiver where it is “just or convenient” to do
so. As explained by the Supreme Court in Saskatchewan (Attorney General) v.
Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419, prior to 2009,
receivership proceedings involving assets in more than one province were
complicated by the simultaneous proceedings that were required in different
jurisdictions. There had been no legislative provision authorizing the
appointment of a receiver with authority to act nationally. Rather, receivers were
appointed under provincial statutes, such as the CJA, which resulted in a
requirement to obtain separate appointments in each province or territory where
the debtor had assets. “Because of the inefficiency resulting from this
multiplicity of proceedings, the federal government amended its bankruptcy
legislation to permit their consolidation through the appointment of a national

receiver’: Lemare Lake Logging, at para. 1. Section 243 was the outcome.

[45] Under s. 243, the court may appoint a receiver to, amongst other things,
take any other action that the court considers advisable. Specifically, s. 243(1)

states:
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243(1). Subject to subsection (1.1), on application by a secured
creditor, a court may appoint a receiver to do any or all of the
following if it considers it to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory,
accounts receivable or other property of an insolvent person
or bankrupt that was acquired for or used in relation to a
business carried on by the insolvent person or bankrupt;

(b) exercise any control that the court considers advisable
over that property and over the insolvent person’s or
bankrupt’s business; or,

(c) take any other action that the court considers advisable.

[46] “Receiver”’ is defined very broadly in s. 243(2), the relevant portion of

which states:

243(2) [I]n this Part, receiver means a person who

[47] Lemare

(a) is appointed under subsection (1); or

(b) is appointed to take or takes possession or control — of all
or substantially all of the inventory, accounts receivable or
other property of an insolvent person or bankrupt that was
acquired for or used in relation to a business carried on by the
insolvent person or bankrupt — under

(i) an agreement under which property becomes subject
to a security (in this Part referred to as a “security
agreement”), or

(i) a court order made under another Act of Parliament,
or an Act of a legislature of a province, that provides for
or authorizes the appointment of a receiver or a receiver
— manager. [Emphasis in original.]

Lake Logging involved a constitutional challenge to

Saskatchewan’s farm security legislation. The Supreme Court concluded, at

para. 68, that s. 243 had a simple and narrow purpose: the establishment of a
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regime allowing for the appointment of a national receiver and the avoidance of
a multiplicity of proceedings and resulting inefficiencies. It was not meant to
circumvent requirements of provincial laws such as the 150 day notice of

intention to enforce requirement found in the Saskatchewan legislation in issue.

The History of s. 243

[48] The origins of s. 243 can be traced back to s. 47 of the BIA which was
enacted in 1992. Before 1992, typically in Ontario, receivers were appointed

privately or under s. 101 of the CJA and s. 243 was not in existence.

[49] In 1992, s. 47(1) of the BIA provided for the appointment of an interim
receiver when the court was satisfied that a secured creditor had or was about
to send a notice of intention to enforce security pursuant to s. 244(1). Section
47(2) provided that the court appointing the interim receiver could direct the

interim receiver to do any or all of the following:

47(2) The court may direct an interim receiver appointed
under subsection (1) to do any or all of the following:

(a) take possession of all or part of the debtor's
property mentioned in the appointment;

(b) exercise such control over that property, and
over the debtor's business, as the court considers
advisable; and

(c) take such other action as the court considers
advisable.

[50] The language of this subsection is similar to that now found in s. 243(1).
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[51] Following the enactment of s. 47(2), the courts granted interim receivers
broad powers, and it became common to authorize an interim receiver to both
operate and manage the debtor's business, and market and sell the debtor’s
property: Frank Bennett, Bennett on Bankruptcy, 21st ed. (Toronto: LexisNexis,
2019), at p. 205; Roderick J. Wood, Bankruptcy and Insolvency Law, 2nd ed.

(Toronto: Irwin Law, 2015), at pp. 505-506.

[52] Such powers were endorsed by judicial interpretation of s. 47(2). Notably,
in Canada (Minister of Indian Affairs and Northern Development) v. Curragh,
Inc. (1994), 114 D.L.R. (4th) 176 (Ont. Ct. (Gen. Div.)), Farley J. considered
whether the language in s. 47(2)(c) that provided that the court could “direct an
interim receiver ... to ... take such other action as the court considers
advisable”, permitted the court to call for claims against a mining asset in the
Yukon and bar claims not filed by a specific date. He determined that it did. He

wrote, at p. 185:

It would appear to me that Parliament did not take away
any inherent jurisdiction from the Court but in fact
provided, with these general words, that the Court could
enlist the services of an interim receiver to do not only
what "justice dictates" but also what "practicality
demands."” It should be recognized that where one is
dealing with an insolvency situation one is not dealing
with matters which are neatly organized and operating
under predictable discipline. Rather the condition of
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insolvency usually carries its own internal seeds of
chaos, unpredictability and instability.

See also Re Loewen Group Inc. (2001), 22 B.L.R. (3d) 134 (Ont. S.C.)°.

[53] Although Farley J. spoke of inherent jurisdiction, given that his focus was
on providing meaning to the broad language of the provision in the context of
Parliament’s objective to regulate insolvency matters, this might be more
appropriately characterized as statutory jurisdiction under Jackson and Sarra’s
hierarchy. Farley J. concluded that the broad language employed by Parliament
in s. 47(2)(c) provided the court with the ability to direct an interim receiver to do

not only what “justice dictates” but also what “practicality demands”.

[54] In the intervening period between the 1992 amendments which introduced
s. 47, and the 2009 amendments which introduced s. 243, the BIA receivership
regime was considered by the Standing Senate Committee on Banking, Trade
and Commerce (“Senate Committee”). One of the problems identified by the
Senate Committee, and summarized in Lemare Lake Logging, at para. 56, was
that “in many jurisdictions, courts had extended the power of interim receivers to
such an extent that they closely resembled those of court-appointed receivers.”
This was a deviation from the original intention that interim receivers serve as

“temporary watchdogs” meant to “protect and preserve” the debtor’s estate and

® This case was decided before s. 36 of the Companies’ Creditors Arrangements Act, R.S.C. 1985, c. C-
36 (“CCAA”) was enacted but the same principles are applicable.
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the interests of the secured creditor during the 10 day period during which the
secured creditor was prevented from enforcing its security: Re Big Sky Living
Inc., 2002 ABQB 659, 318 A.R. 165, at paras. 7-8; Standing Senate Committee
on Banking, Trade and Commerce, Debtors and Creditors Sharing the Burden:
A Review of the Bankruptcy and Insolvency Act and the Companies’ Creditors
Arrangement Act (Ottawa: Senate of Canada, 2003), at pp. 144-145 (“Senate

Committee Report”).’

[55] Parliament amended s. 47(2) through the Insolvency Reform Act 2005 and
the Insolvency Reform Act 2007 which came into force on September 18,
2009.2 The amendment both modified the scope and powers of interim
receivers, and introduced a receivership regime that was national in scope

under s. 243.

[56] Parliament limited the powers conferred on interim receivers by removing
the jurisdiction under s. 47(2)(c) authorizing an interim receiver to “take such

other action as the court considers advisable”. At the same time, Parliament

’ This 10 day notice period was introduced following the Supreme Court’s decision in R.E. Lister Ltd. v.
Dunlop Canada Ltd., [1982] 1 S.C.R. 726 (S.C.C.) which required a secured creditor to give reasonable
notice prior to the enforcement of its security.

8 An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy and Insolvency
Act and the Companies’ Creditors Arrangement Act and to make consequential amendments to other
Acts, S.C. 2005, c. 47 (“Insolvency Reform Act 2005”); An Act to amend the Bankruptcy and Insolvency
Act, the Companies’ Creditors Arrangement Act, the Wage Earner Protection Program Act and chapter 47
of the Statutes of Canada, 2005, S.C. 2007, c. 36 (“Insolvency Reform Act 2007”).
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introduced s. 243. Notably Parliament adopted substantially the same broad

language removed from the old s. 47(2)(c) and placed it into s. 243. To repeat,

243(1). On application by a secured creditor, a court
may appoint a receiver to do any or all of the following if
it considers it to be just or convenient to do so:

(a) take possession of all or substantially all
of the inventory, accounts receivable or
other property of an insolvent person or
bankrupt that was acquired for or used in
relation to a business carried on by the
insolvent person or bankrupt;

(b) exercise any control that the court
considers advisable over that property and
over the insolvent person’s or bankrupt’s
business; or,

(c) take any other action that the court
considers advisable. [Emphasis added.]

[57] When Parliament enacted s. 243, it was evident that courts had interpreted
the wording “take such other action that the court considers advisable” in s.
47(2)(c) as permitting the court to do what “justice dictates” and “practicality
demands”. As the Supreme Court observed in ATCO Gas & Pipelines Ltd. v.
Alberta (Energy & Utilities Board), 2006 SCC 4, [2006] 1 S.C.R. 140: “lt is a
well-established principle that the legislature is presumed to have a mastery of
existing law, both common law and statute law”. Thus, Parliament’s deliberate
choice to import the wording from s. 47(2)(c) into s. 243(1)(c) must be

considered in interpreting the scope of jurisdiction under s. 243(1) of the BIA.
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[58] Professor Wood in his text, at p. 510, suggests that in importing this
language, Parliament’s intention was that the wide-ranging orders formerly

made in relation to interim receivers would be available to s. 243 receivers:

The court may give the receiver the power to take
possession of the debtor's property, exercise control
over the debtor’s business, and take any other action
that the court thinks advisable. This gives the court the
ability to_make the same wide-ranging orders that it
formerly made in respect of interim receivers, including
the power to sell the debtor's property out of the
ordinary course of business by way of a going-concern
sale _or _a break-up sale of the assets. [Emphasis
added.]

[59] However, the language in s. 243(1) should also be compared with the
language used by Parliament in s. 65.13(7) of the BIA and s. 36 of the CCAA.
Both of these provisions were enacted as part of the same 2009 amendments

that established s. 243.

[60] In s. 65.13(7), the BIA contemplates the sale of assets during a proposal
proceeding. This provision expressly provides authority to the court to: (i)
authorize a sale or disposition (ii) free and clear of any security, charge or other
restriction, and (iii) if it does, order the proceeds of the sale or disposition be
subject to a security, charge or other restriction in favour of the creditor whose

security, charge or other restriction is to be affected by the order.
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[61] The language of s. 36(6) of the CCAA which deals with the sale or
disposition of assets of a company under the protection of the CCAA is identical

to that of s. 65.13(7) of the BIA.

[62] Section 243 of the BIA does not contain such express language. Rather,
as mentioned, s. 243(1)(c) simply uses the language “take any other action that

the court considers advisable”.

[63] This squarely presents the problem identified by Jackson and Sarra: the
provision is not ambiguous. It simply does not address the issue of whether the
court can issue a vesting order under s. 243 of the BIA. Rather, s. 243 uses
broad language that grants the court the authority to authorize any action it
considers advisable. The question then becomes whether this broad wording,
when interpreted in light of the legislative history and statutory purpose, confers
jurisdiction to grant sale and vesting orders in the insolvency context. In
answering this question, it is important to consider whether the omission from s.
243 of the language found in 65.13(7) of the BIA and s. 36(6) of the CCAA
Impacts the interpretation of s. 243. To assist in this analysis, recourse may be

had to principles of statutory interpretation.

[64] In some circumstances, an intention to exclude certain powers in a
legislative provision may be implied from the express inclusion of those powers

in another provision. The doctrine of implied exclusion (expressio unius est
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exclusio alterius) is discussed by Ruth Sullivan in her leading text Statutory

Interpretation, 3rd ed. (Toronto: Irwin Law, 2016), at p. 154:

An intention to exclude may legitimately be implied
whenever a thing is not mentioned in a context where, if
it were meant to be included, one would have expected
it to be expressly mentioned. Given an expectation of
express mention, the silence of the legislature becomes
meaningful. An expectation of express reference
legitimately arises whenever a pattern or practice of
express reference is discernible. Since such patterns
and practices are common in legislation, reliance on
implied exclusion reasoning is also common.

[65] However, Sullivan notes that the doctrine of implied exclusion “[lJike the
other presumptions relied on in textual analysis ... is merely a presumption and
can be rebutted.” The Supreme Court has acknowledged that when considering
the doctrine of implied exclusion, the provisions must be read in light of their
context, legislative histories and objects: see Marche v. Halifax Insurance Co.,
2005 SCC 6, [2005] 1 S.C.R. 47, at para. 19, per McLachlin C.J.; Copthorne

Holdings Ltd. v. R., 2011 SCC 63, [2011] 3 S.C.R. 721, at paras. 110-111.

[66] The Supreme Court noted in Turgeon v. Dominion Bank, [1930] S.C.R. 67,
at pp. 70-71, that the maxim expressio unius est exclusio alterius “no doubt ...
has its uses when it aids to discover intention; but, as has been said, while it is
often a valuable servant, it is a dangerous master to follow. Much depends upon

the context.” In this vein, Rothstein J. stated in Copthorne, at paras. 110-111:

| do not rule out the possibility that in some cases the
underlying rationale of a provision would be no broader
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than the text itself. Provisions that may be so construed,
having regard to their context and purpose, may support
the argument that the text is conclusive because the
text is consistent with and fully explains its underlying
rationale.

However, the implied exclusion argument is misplaced
where it relies exclusively on the text of the
provisions without regard to their underlying rationale.

[67] Thus, in determining whether the doctrine of implied exclusion may assist,
a consideration of the context and purpose of s. 65.13 of the BIA and s. 36 of
the CCAA is relevant. Section 65.13 of the BIA and s. 36 of the CCAA do not

relate to receiverships but to restructurings and reorganizations.

[68] In its review of the two statutes, the Senate Committee concluded that, in
certain circumstances involving restructuring proceedings, stakeholders could
benefit from an insolvent company selling all or part of its assets, but felt that, in
approving such sales, courts should be provided with legislative guidance
‘regarding minimum requirements to be met during the sale process”. Senate

Committee Report, pp. 146-148.

[69] Commentators have noted that the purpose of the amendments was to
provide “the debtor with greater flexibility in dealing with its property while
limiting the possibility of abuse”: Lloyd W. Houlden, Geoffrey B. Morawetz &
Janis P. Sarra, The 2018-2019 Annotated Bankruptcy and Insolvency Act

(Toronto: Thomson Reuters, 2018), at p. 294.
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[70] These amendments and their purpose must be read in the context of
insolvency practice at the time they were enacted. The nature of restructurings
under the CCAA has evolved considerably over time. Now liquidating CCAAs,
as they are described, which involve sales rather than a restructuring, are
commonplace. The need for greater codification and guidance on the sale of
assets outside of the ordinary course of business in restructuring proceedings is
highlighted by Professor Wood'’s discussion of the objective of restructuring law.
He notes that while at one time, the objective was relatively uncontested, it has
become more complicated as restructurings are increasingly employed as a

mechanism for selling the business as a going concern: Wood, at p. 337.

[71] In contrast, as | will discuss further, typically the nub of a receivers
responsibility is the liquidation of the assets of the insolvent debtor. There is
much less debate about the objectives of a receivership, and thus less of an
impetus for legislative guidance or codification. In this respect, the purpose and
context of the sales provisions in s. 65.13 of the BIA and s. 36 of the CCAA are
distinct from those of s. 243 of the BIA. Due to the evolving use of the
restructuring powers of the court, the former demanded clarity and codification,
whereas the law governing sales in the context of receiverships was well
established. Accordingly, rather than providing a detailed code governing sales,
Parliament utilized broad wording to describe both a receiver and a receiver’s

powers under s. 243. In light of this distinct context and legislative purpose, | do
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not find that the absence of the express language found in s. 65.13 of the BIA
and s. 36 of the CCAA from s. 243 forecloses the possibility that the broad

wording in s. 243 confers jurisdiction to grant vesting orders.

Section 243 — Jurisdiction to Grant a Sales Approval and Vesting Order

[72] This brings me to an analysis of the broad language of s. 243 in light of its
distinct legislative history, objective and purposes. As | have discussed, s. 243
was enacted by Parliament to establish a receivership regime that eliminated a
patchwork of provincial proceedings. In enacting this provision, Parliament
imported into s. 243(1)(c) the broad wording from the former s. 47(2)(c) which
courts had interpreted as conferring jurisdiction to direct an interim receiver to
do not only what “justice dictates” but also what “practicality demands”. Thus, in
interpreting s. 243, it is important to elaborate on the purpose of receiverships

generally.

[73] The purpose of a receivership is to “enhance and facilitate the preservation
and realization of the assets for the benefit of creditors”: Hamilton Wentworth
Credit Union Ltd. v. Courtcliffe Parks Ltd. (1995), 23 O.R. (3d) 781 (Gen. Div.),
at p. 787. Such a purpose is generally achieved through a liquidation of the
debtor’'s assets: Wood, at p. 515. As the Appeal Division of the Nova Scotia
Supreme Court noted in Bayhold Financial Corp. v. Clarkson Co. Ltd. and

Scouler (1991), 108 N.S.R. (2d) 198 (N.S.C.A.), at para. 34, “the essence of a
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receiver's powers is to liquidate the assets”. The receiver's “primary task is to
ensure that the highest value is received for the assets so as to maximise the
return to the creditors”. 1117387 Ontario Inc. v. National Trust Company, 2010

ONCA 340, 262 O.A.C. 118, at para. 77.

[74] This purpose is reflected in commercial practice. Typically, the order
appointing a receiver includes a power to sell: see for example the Commercial
List Model Receivership Order, at para. 3(k). There is no express power in the
BIA authorizing a receiver to liquidate or sell property. However, such sales are
inherent in court-appointed receiverships and the jurisprudence is replete with
examples: see e.g. bcIMC Construction Fund Corp. v. Chandler Homer Street
Ventures Ltd., 2008 BCSC 897, 44 C.B.R. (5th) 171 (in Chambers), Royal Bank
v. Fracmaster Ltd., 1999 ABCA 178, 11 C.B.R. (4th) 230, Skyepharma PLC v.
Hyal Pharmaceutical Corp. (1999), 12 C.B.R. (4th) 87 (Ont. S.C.), aff'd (2000),

47 O.R. (3d) 234 (C.A.).

[75] Moreover, the mandatory statutory receiver’s reports required by s. 246 of
the BIA direct a receiver to file a “statement of all property of which the receiver

has taken possession or control that has not yet been sold or realized” during

the receivership (emphasis added): Bankruptcy and Insolvency General Rules,

C.R.C.c. 368, r. 126 (“BIA Rules”).
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[76] It is thus evident from a broad, liberal, and purposive interpretation of the
BIA receivership provisions, including s. 243(1)(c), that implicitly the court has
the jurisdiction to approve a sale proposed by a receiver and courts have
historically acted on that basis. There is no need to have recourse to provincial

legislation such as s.100 of the CJA to sustain that jurisdiction.

[77] Having reached that conclusion, the question then becomes whether this
jurisdiction under s. 243 extends to the implementation of the sale through the
use of a vesting order as being incidental and ancillary to the power to sell. In
my view it does. | reach this conclusion for two reasons. First, vesting orders
are necessary in the receivership context to give effect to the court’s jurisdiction
to approve a sale as conferred by s. 243. Second, this interpretation is

consistent with, and furthers the purpose of, s. 243. | will explain.

[78] | should first indicate that the case law on vesting orders in the insolvency
context is limited. In Re New Skeena Forest Products Inc., 2005 BCCA 154, 9
C.B.R. (5th) 267, the British Columbia Court of Appeal held, at para. 20, that a
court-appointed receiver was entitled to sell the assets of New Skeena Forest
Products Inc. free and clear of the interests of all creditors and contractors. The
court pointed to the receivership order itself as the basis for the receiver to
request a vesting order, but did not discuss the basis of the court’s jurisdiction
to grant the order. In 2001, in Re Loewen Group Inc., Farley J. concluded, at

para. 6, that in the CCAA context, the court's inherent jurisdiction formed the
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basis of the court's power and authority to grant a vesting order. The case was
decided before amendments to the CCAA which now specifically permit the
court to authorize a sale of assets free and clear of any charge or other
restriction. The Nova Scotia Supreme Court in Enterprise Cape Breton Corp. v.
Crown Jewel Resort Ranch Inc., 2014 NSSC 420, 353 N.S.R. (2d) 194 stated
that neither provincial legislation nor the BIA provided authority to grant a

vesting order.

[79] In Anglo Pacific Group PLC v. Ernst & Young Inc., 2013 QCCA 1323, the
Quebec Court of Appeal concluded that pursuant to s. 243(1)(c) of the BIA, a
receiver can ask the court to sell the property of the bankrupt debtor, free of any
charge. In that case, the judge had discharged a debenture, a royalty
agreement and universal hypothecs. After reciting s. 243, Thibault J.A., writing
for the court stated, at para 98: “It is pursuant to paragraph 243(1) of the BIA
that the receiver can ask the court to sell the property of a bankrupt debtor, free
of any charge.” Although in that case, unlike this appeal, the Quebec Court of
Appeal concluded that the instruments in issue did not represent interests in
land or ‘real rights’, it nonetheless determined that s. 243(1)(c) provided

authority for the receiver to seek to sell property free of any charge(s) on the
property.
[80] The necessity for a vesting order in the receivership context is apparent. A

receiver selling assets does not hold title to the assets and a receivership does
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not effect a transfer or vesting of title in the receiver. As Bish and Cassey state
in “Vesting Orders Part 27, at p. 58, “[a] vesting order is a vital legal ‘bridge’ that
facilitates the receiver’s giving good and undisputed title to a purchaser. It is a
document to show to third parties as evidence that the purported conveyance of
title by the receiver — which did not hold the title — is legally valid and effective.”
As previously noted, vesting orders in the insolvency context serve a dual
purpose. They provide for the conveyance of title and also serve to extinguish

encumbrances on title in order to facilitate the sale of assets.

[81] The Commercial List's Model Receivership Order authorizes a receiver to
apply for a vesting order or other orders necessary to convey property “free and
clear of any liens or encumbrances”. see para. 3(l). This is of course not
conclusive but is a reflection of commercial practice. This language is placed in
receivership orders often on consent and without the court’s advertence to the
authority for such a term. As Bish and Cassey note in “Vesting Orders Part 17,
at p. 42, the vesting order is the “holy grail” sought by purchasers and has
become critical to the ability of debtors and receivers to negotiate sale
transactions in the insolvency context. Indeed, the motion judge observed that
the granting of vesting orders in receivership sales is “a near daily occurrence
on the Commercial List”: at para. 31. As such, this aspect of the vesting order
assists in advancing the purpose of s. 243 and of receiverships generally, being

the realization of the debtor’'s assets. It is self-evident that purchasers of assets
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do not wish to acquire encumbered property. The use of vesting orders is in

essence incidental and ancillary to the power to sell.

[82] As I will discuss further, while jurisdiction for this aspect of vesting orders

stems from s. 243, the exercise of that jurisdiction is not unbounded.

[83] The jurisdiction to vest assets in a purchaser in the context of a national
receivership is reflective of the objective underlying s. 243. With a national
receivership, separate sales approval and vesting orders should not be required
in each province in which assets are being sold. This is in the interests of
efficiency and if it were otherwise, the avoidance of a multiplicity of proceedings
objective behind s. 243 would be undermined, as would the remedial purpose of

the BIA.

[84] If the power to vest does not arise under s. 243 with the appointment of a
national receiver, the sale of assets in different provinces would require a
patchwork of vesting orders. This would be so even if the order under s. 243
were on consent of a third party or unopposed, as jurisdiction that does not exist

cannot be conferred.

[85] In my view, s. 243 provides jurisdiction to the court to authorize the
receiver to enter into an agreement to sell property and in furtherance of that
power, to grant an order vesting the purchased property in the purchaser. Thus,

here the Receiver had the power under s. 243 of the BIA to enter into an
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agreement to sell Dianor’s property, to seek approval of that sale, and to
request a vesting order from the court to give effect to the sale that was

approved.

[86] Lastly, | would also observe that this conclusion supports the flexibility that
is a hallmark of the Canadian system of insolvency — it facilitates the
maximization of proceeds and realization of the debtor’s assets, but as | will
explain, at the same time operates to ensure that third party interests are not
inappropriately violated. This conclusion is also consonant with contemporary
commercial realities; realities that are reflected in the literature on the subject,
the submissions of counsel for the intervener, the Insolvency Institute of
Canada, and the model Commercial List Sales Approval and Vesting Order.
Parliament knew that by importing the broad language of s. 47(2)(c) into s.
243(1)(c), the interpretation accorded s. 243(1) would be consistent, thus
reflecting a desire for the receivership regime to be flexible and responsive to

evolving commercial practice.

[87] In summary, | conclude that jurisdiction exists under s. 243(1) of the BIA to
grant a vesting order vesting property in a purchaser. This jurisdiction extends

to receivers who are appointed under the provisions of the BIA.

[88] This analysis does not preclude the possibility that s. 21 of the CLPA also

provides authority for vesting property in the purchaser free and clear of
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encumbrances. The language of this provision originated in the British
Conveyancing and Law of Property Act, 1881, 44 & 45 Vict. ch. 41 and has
been the subject matter of minimal judicial consideration. In a nutshell, s. 21
states that where land subject to an encumbrance is sold, the court may direct
payment into court of an amount sufficient to meet the encumbrance and
declare the land to be free from the encumbrance. The word “encumbrance” is

not defined in the CLPA.

[89] G. Thomas Johnson in Anne Warner La Forest, ed.,Anger & Honsberger
Law of Real Property, 3rd ed., loose-leaf (Toronto: Thomson Reuters, 2017), at

§34:10 states:

The word “encumbrance” is not a technical term.
Rather, it is a general expression and must be
interpreted in the context in which it is found. It has a
broad meaning and may include many disparate claims,
charges, liens or burdens on land. It has been defined
as “every right to or interest in land granted to the
diminution of the value of the land but consistent with
the passing of the fee”.

[90] The author goes on to acknowledge however, that even this definition,
broad as it is, is not comprehensive enough to cover all possible

encumbrances.

[91] That said, given that s. 21 of the CLPA was not a basis advanced before
the motion judge, for the purposes of this appeal, it is unnecessary to

conclusively determine this issue.
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B. Was it Appropriate to Vest out 235 Co’s GORs?

[92] This takes me to the next issue — the scope of the sales approval and

vesting order and whether 235 Co.’s GORs should have been extinguished.

[93] Accepting that the motion judge had the jurisdiction to issue a sales
approval and vesting order, the issue then becomes not one of “jurisdiction” but
rather one of “appropriateness” as Blair J.A. stated in Re Canadian Red Cross
Society/Société canadienne de la Croix-Rouge (1998), 5 C.B.R. (4th) 299 (Ont.
Ct. (Gen. Div.)), at para. 42, leave to appeal refused, (1998), 32 C.B.R. (4th) 21
(Ont. C.A.). Put differently, should the motion judge have exercised his

jurisdiction to extinguish the appellant's GORs from title?

[94] In the first stage of this appeal, this court concluded that the GORs
constituted interests in land. In the second stage, | have determined that the
motion judge did have jurisdiction to grant a sales approval and vesting order. |
must then address the issue of scope and determine whether the motion judge

erred in ordering that the GORs be extinguished from title.

(1) Review of the Case Law
[95] As illustrated in the first stage of this appeal and as | will touch upon, a

review of the applicable jurisprudence reflects very inconsistent treatment of

vesting orders.
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[96] In some cases, courts have denied a vesting order on the basis that the
debtor’s interest in the property circumscribes a receiver's sale rights. For
example, in 1565397 Ontario Inc., Re (2009), 54 C.B.R. (5th) 262 (Ont. S.C.),
the receiver sought an order authorizing it to sell the debtor’s property free of an
undertaking the debtor gave to the respondents to hold two lots in trust if a plan
of subdivision was not registered by the closing date. Wilton-Siegel J. found that
the undertaking created an interest in land. He stated, at para. 68, that the
receiver had taken possession of the property of the debtor only and could not
have any interest in the respondents’ interest in the property and as such, he
was not prepared to authorize the sale free of the undertaking. Wilton-Siegel J.
then went on to discuss five “equitable considerations” that justified the refusal

to grant the vesting order.

[97] Some cases have weighed “equitable considerations” to determine
whether a vesting order is appropriate. This is evident in certain decisions
involving the extinguishment of leasehold interests. In Meridian Credit Union v.
984 Bay Street Inc., [2005] O.J. No. 3707 (S.C.), the court-appointed receiver
had sought a declaration that the debtor’s land could be sold free and clear of
three non-arm’s length leases. Each of the lease agreements provided that it
was subordinate to the creditor's security interest, and the lease agreements
were not registered on title. This court remitted the matter back to the motion

judge and directed him to consider the equities to determine whether it was
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appropriate to sell the property free and clear of the leases: see Meridian Credit
Union Ltd. v. 984 Bay Street Inc., [2006] O.J. No. 1726 (C.A.). The motion judge
subsequently concluded that the equities supported an order terminating the
leases and vesting title in the purchaser free and clear of any leasehold
interests: Meridian Credit Union v. 984 Bay Street Inc., [2006] O.J. No. 3169

(S.C.).

[98] An equitable framework was also applied by Wilton-Siegel J. in Romspen.
In Romspen, Home Depot entered into an agreement of purchase and sale with
the debtor to acquire a portion of the debtor’s property on which a new Home
Depot store was to be constructed. The acquisition of the portion of property
was contingent on compliance with certain provisions of the Planning Act,
R.S.0. 1990, c. P.13. The debtor defaulted on its mortgage over its entire

property and a receiver was appointed.

[99] The receiver entered into a purchase and sale agreement with a third party
and sought an order vesting the property in the purchaser free and clear of
Home Depot’s interest. Home Depot took the position that the receiver did not
have the power to convey the property free of Home Depot's interest. Wilton-
Siegel J. concluded that a vesting order could be granted in the circumstances.
He rejected Home Depot’s argument that the receiver took its interest subject to

Home Depot’s equitable property interest under the agreement of purchase and
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sale and the ground lease, as the agreement was only effective to create an

interest in land if the provisions of the Planning Act had been complied with.

[100] He then considered the equities between the parties. The mortgage
had priority over Home Depot’s interest and Home Depot had failed to establish
that the mortgagee had consented to the subordination of its mortgage to the
leasehold interest. In addition, the purchase and sale agreement contemplated
a price substantially below the amount secured by the mortgage, thus there
would be no equity available for Home Depot’s subordinate interest in any
event. Wilton-Siegel J. concluded that the equities favoured a vesting of the

property in the purchaser free and clear of Home Depot’s interests.’

[101] As this review of the case law suggests, and as indicated in the First
Reasons, there does not appear to be a consistently applied framework of
analysis to determine whether a vesting order extinguishing interests ought to
be granted. Generally speaking, outcomes have turned on the particular
circumstances of a case accounting for factors such as the nature of the
property interest, the dealings between the parties, and the relative priority of

the competing interests. It is also clear from this review that many cases have

® This court allowed an appeal of the motion judge’s order in Romspen and remitted the matter back to
the motion judge for a new hearing on the basis that the motion judge applied an incorrect standard of
proof in making findings of fact by failing to draw reasonable inferences from the evidence, and in
particular, on the issue of whether Romspen had expressly or implicitly consented to the construction of
the Home Depot stores: see Romspen Investment Corporation v. Woods Property Development Inc.,
2011 ONCA 817, 286 O.A.C. 189.
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considered the equities to determine whether a third party interest should be

extinguished.

(2) Framework for Analysis to Determine if a Third Party Interest Should
be Extinguished

[102] In my view, in considering whether to grant a vesting order that

serves to extinguish rights, a court should adopt a rigorous cascade analysis.

[103] First, the court should assess the nature and strength of the interest
that is proposed to be extinguished. The answer to this question may be

determinative thus obviating the need to consider other factors.

[104] For instance, | agree with the Receiver's submission that it is difficult
to think of circumstances in which a court would vest out a fee simple interest in
land. Not all interests in land share the same characteristics as a fee simple, but
there are lesser interests in land that would also defy extinguishment due to the
nature of the interest. Consider, for example, an easement in active use. It
would be impractical to establish an exhaustive list of interests or to prescribe a
rigid test to make this determination given the broad spectrum of interests in

land recognized by the law.

[105] Rather, in my view, a key inquiry is whether the interest in land is
more akin to a fixed monetary interest that is attached to real or personal
property subject to the sale (such as a mortgage or a lien for municipal taxes),

or whether the interest is more akin to a fee simple that is in substance an
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ownership interest in some ascertainable feature of the property itself. This
latter type of interest is tied to the inherent characteristics of the property itself; it
is not a fixed sum of money that is extinguished when the monetary obligation is
fulfilled. Put differently, the reasonable expectation of the owner of such an
interest is that its interest is of a continuing nature and, absent consent, cannot

be involuntarily extinguished in the ordinary course through a payment in lieu.

[106] Another factor to consider is whether the parties have consented to
the vesting of the interest either at the time of the sale before the court, or
through prior agreement. As Bish and Cassey note, vesting orders have
become a routine aspect of insolvency practice, and are typically granted on

consent: “Vesting Orders Part 2”, at pp. 60, 65.

[107] The more complex question arises when consent is given through a
prior agreement such as where a third party has subordinated its interest
contractually. Meridian, Romspen, and Firm Capital Mortgage Funds Inc. v.
2012241 Ontario Ltd., 2012 ONSC 4816, 99 C.B.R. (5th) 120 are cases in
which the court considered the appropriateness of a vesting order in
circumstances where the third party had subordinated its interests. In each of
these cases, although the court did not frame the subordination of the interests
as the overriding question to consider before weighing the equities, the
decisions all acknowledged that the third parties had agreed to subordinate their

interest to that of the secured creditor. Conversely, in Winick v. 1305067
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Ontario Ltd. (2008), 41 C.B.R. (5th) 81 (Ont. S.C.), the court refused to vest out
a leasehold interest on the basis that the purchaser had notice of the lease and
the purchaser acknowledged that it would purchase the property subject to the

terms and conditions of the leases.

[108] The priority of the interests reflected in freely negotiated agreements
between parties is an important factor to consider in the analysis of whether an
interest in land is capable of being vested out. Such an approach ensures that
the express intention of the parties is given sufficient weight and allows parties
to contractually negotiate and prioritize their interests in the event of an

insolvency.

[109] Thus, in considering whether an interest in land should be
extinguished, a court should consider: (1) the nature of the interest in land; and
(2) whether the interest holder has consented to the vesting out of their interest
either in the insolvency process itself or in agreements reached prior to the

insolvency.

[110] If these factors prove to be ambiguous or inconclusive, the court
may then engage in a consideration of the equities to determine if a vesting
order is appropriate in the particular circumstances of the case. This would
include: consideration of the prejudice, if any, to the third party interest holder;

whether the third party may be adequately compensated for its interest from the
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proceeds of the disposition or sale; whether, based on evidence of value, there
IS any equity in the property; and whether the parties are acting in good faith.
This is not an exhaustive list and there may be other factors that are relevant to

the analysis.

(3) The Nature of the Interest in Land of 235 Co.’s GORs
[111] Turning then to the facts of this appeal, in the circumstances of this

case, the issue can be resolved by considering the nature of the interest in land
held by 235 Co. Here the GORs cannot be said to be a fee simple interest but
they certainly were more than a fixed monetary interest that attached to the
property. They did not exist simply to secure a fixed finite monetary obligation;
rather they were in substance an interest in a continuing and an inherent feature

of the property itself.

[112] While it is true, as the Receiver and Third Eye emphasize, that the
GORs are linked to the interest of the holder of the mining claims and depend
on the development of those claims, that does not make the interest purely
monetary. As explained in stage one of this appeal, the nature of the royalty
interest as described by the Supreme Court in Bank of Montreal v. Dynex

Petroleum Ltd., 2002 SCC 7, [2002] 1 S.C.R. 146, at para. 2 is instructive:

[Rloyalty arrangements are common forms of
arranging exploration and production in the oil and gas
industry in Alberta. Typically, the owner of minerals in
situ will lease to a potential producer the right to extract
such minerals. This right is known as a working interest.
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A royalty is an unencumbered share or fractional
interest _in _the gross production of such working
interest. A lessor’s royalty is a royalty granted to (or
reserved by) the initial lessor. An overriding royalty or a
gross overriding royalty is a royalty granted normally by
the owner of a working interest to a third party in
exchange for consideration which could include, but is
not limited to, money or services (e.g., drilling or
geological surveying) (G. J. Davies, “The Legal
Characterization of Overriding Royalty Interests in Oil
and Gas” (1972), 10 Alta. L. Rev. 232, at p. 233). The
rights and obligations of the two types of royalties are
identical. The only difference is to whom the royalty was
initially granted. [Italics in original; underlining added.]

[113] Thus, a GOR is an interest in the gross product extracted from the
land, not a fixed monetary sum. While the GOR, like a fee simple interest, may
be capable of being valued at a point in time, this does not transform the
substance of the interest into one that is concerned with a fixed monetary sum
rather than an element of the property itself. The interest represented by the
GOR is an ownership in the product of the mining claim, either payable by a
share of the physical product or a share of revenues. In other words, the GOR
carves out an overriding entittement to an amount of the property interest held

by the owner of the mining claims.

[114] The Receiver submits that the realities of commerce and business
efficacy in this case are that the mining claims were unsaleable without
impairment of the GORs. That may be, but the imperatives of the mining claim

owner should not necessarily trump the interest of the owner of the GORs.
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[115] Given the nature of 235 Co.’s interest and the absence of any
agreement that allows for any competing priority, there is no need to resort to a
consideration of the equities. The motion judge erred in granting an order

extinguishing 235 Co.’s GORs.

[116] Having concluded that the court had the jurisdiction to grant a
vesting order but the motion judge erred in granting a vesting order
extinguishing an interest in land in the nature of the GORs, | must then consider
whether the appellant failed to preserve its rights such that it is precluded from
persuading this court that the order granted by the motion judge ought to be set

aside.
C. 235 Co.’s Appeal of the Motion Judge’s Order

[117] 235 Co. served its notice of appeal on November 3, 2016, more than

a week after the transaction had closed on October 26, 2016.

[118] Third Eye had originally argued that 235 Co.’s appeal was moot
because the vesting order was spent when it was registered on title and the
conveyance was effected. It relied on this court’s decision in Regal

Constellation in that regard.

[119] Justice Lauwers wrote that additional submissions were required in
the face of the conclusion that 235 Co.’s GORs were interests in land: First

Reasons, at para. 21. He queried whether it was appropriate for the court-
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appointed receiver to close the transaction when the parties were aware that
235 Co. was considering an appeal prior to the closing of the transaction: at

para. 22.

[120] There are three questions to consider in addressing what, if any,

remedy is available to 235 Co. in these circumstances:

(1) What appeal period applies to 235 Co.’s appeal of the sale approval

and vesting order;

(2) Was it permissible for the Receiver to close the transaction in the face
of 235 Co.’s October 26, 2016 communication to the Receiver that “an

appeal is under consideration”; and

(3) Does 235 Co. nonetheless have a remedy available under the Land

Titles Act, R.S.0. 1990, c. L.5?

(1) The Applicable Appeal Period
[121] The Receiver was appointed under s. 101 of the CJA and s. 243 of

the BIA. The motion judge’s decision approving the sale and vesting the

property in Third Eye was released through reasons dated October 5, 2016.

[122] Under the CJA, the appeal would be governed by the Rules of Civil
Procedure, r. 61.04(1) which provides for a 30 day period from which to appeal
a final order to the Court of Appeal. In addition, the appellant would have had to

have applied for a stay of proceedings.
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[123] In contrast, under the BIA, s. 183(2) provides that courts of appeal
are “invested with power and jurisdiction at law and in equity, according to their
ordinary procedures except as varied by” the BIA or the BIA Rules, to hear and
determine appeals. An appeal lies to the Court of Appeal if the point at issue
involves future rights; if the order or decision is likely to affect other cases of a
similar nature in the bankruptcy proceedings; if the property involved in the
appeal exceeds in value $10,000; from the grant of or refusal to grant a
discharge if the aggregate unpaid claims of creditors exceed $5,000; and in any
other case by leave of a judge of the Court of Appeal: BIA, s. 193. Given the
nature of the dispute and the value in issue, no leave was required and indeed,
none of the parties took the position that it was. There is therefore no need to

address that issue.

[124] Under r. 31 of the BIA Rules, a notice of appeal must be filed “within
10 days after the day of the order or decision appealed from, or within such

further time as a judge of the court of appeal stipulates.”

[125] The 10 days runs from the day the order or decision was rendered:
Moss (Bankrupt), Re (1999), 138 Man. R. (2d) 318 (C.A., in Chambers), at para.
2; Re Koska, 2002 ABCA 138, 303 A.R. 230, at para. 16; CWB Maxium
Financial Inc. v. 6934235 Manitoba Ltd. (c.0.b. White Cross Pharmacy
Wolseley), 2019 MBCA 28 (in Chambers), at para. 49. This is clear from the fact

that both r. 31 and s. 193 speak of “order or decision” (emphasis added). If an
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entered and issued order were required, there would be no need for this
distinction.® Accordingly, the “[tlime starts to run on an appeal under the BIA
from the date of pronouncement of the decision, not from the date the order is

signed and entered”: Re Koska, at para. 16.

[126] Although there are cases where parties have conceded that the BIA
appeal provisions apply in the face of competing provincial statutory provisions
(see e.g. Ontario Wealth Management Corp. v. SICA Masonry and General
Contracting Ltd., 2014 ONCA 500, 323 O.A.C. 101 (in Chambers), at para. 36
and Impact Tool & Mould Inc. v. Impact Tool & Mould Inc. Estate, 2013 ONCA
697, at para. 1), until recently, no Ontario case had directly addressed this

point.

[127] Relying on first principles, as noted by Donald J.M. Brown in Civil
Appeals (Toronto: Carswell, 2019), at 2:1120, “where federal legislation
occupies the field by providing a procedure for an appeal, those provisions
prevail over provincial legislation providing for an appeal.” Parliament has
jurisdiction over procedural law in bankruptcy and hence can provide for

appeals: Re Solloway Mills & Co. Ltd., In Liquidation, Ex Parte I.W.C. Solloway

'% Ontario Wealth Managements Corporation v. Sica Masonry and General Contracting Ltd., 2014 ONCA
500, 323 O.A.C. 101 (in Chambers) a decision of a single judge of this court, states, at para. 5, that a
signed, issued, and entered order is required. This is generally the case in civil proceedings unless
displaced, as here by a statutory provision. Re Smoke (1989), 77 C.B.R. (N.S.) 263 (Ont. C.A.), that is
relied upon and cited in Ontario Wealth Managements Corporation, does not address this issue.
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(1934), [1935] O.R. 37 (C.A)). Where there is an operational or purposive
inconsistency between the federal bankruptcy rules and provincial rules on the
timing of an appeal, the doctrine of federal paramountcy applies and the federal
bankruptcy rules govern: see Canada (Superintendent of Bankruptcy) v. 407
ETR Concession Company Limited., 2013 ONCA 769, 118 O.R. (3d) 161, at
para. 59, affd 2015 SCC 52, [2015] 3 S.C.R. 397; Alberta (Attorney General) v.

Moloney, 2015 SCC 51, [2015] 3 S.C.R. 327, at para. 16.

[128] In Business Development Bank of Canada v. Astoria Organic
Matters Ltd., 2019 ONCA 269, Zarnett J.A. wrote that the appeal route is
dependent on the jurisdiction pursuant to which the order was granted. In that
case, the appellant was appealing from the refusal of a judge to grant leave to
sue the receiver who was stated to have been appointed pursuant to s. 101 of
the CJA and s. 243 of the BIA. There was no appeal from the receivership order
itself. Thus, to determine the applicable appeal route for the refusal to grant
leave, the court was required to determine the source of the power to impose a
leave to sue requirement in a receivership order. Zarnett J.A. determined that
by necessary implication, Parliament must be taken to have clothed the court
with the power to require leave to sue a receiver appointed under s. 243(1) of

the BIA and federal paramountcy dictated that the BIA appeal provisions apply.

[129] Here, 235 Co.’s appeal is from the sale approval order, of which the

vesting order is a component. Absent a sale, there could be no vesting order.
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The jurisdiction of the court to approve the sale, and thus issue the sale

approval and vesting order, is squarely within s. 243 of the BIA.

[130] Furthermore, as 235 Co. had known for a considerable time, there
could be no sale to Third Eye in the absence of extinguishment of the GORs
and Algoma’s royalty rights; this was a condition of the sale that was approved
by the motion judge. The appellant was stated to be unopposed to the sale but
in essence opposed the sale condition requiring the extinguishment. Clearly the
jurisdiction to grant the approval of the sale emanated from the BIA, and as |
have discussed, so did the vesting component; it was incidental and ancillary to
the approval of the sale. It would make little sense to split the two elements of
the order in these circumstances. The essence of the order was anchored in the

BIA.

[131] Accordingly, | conclude that the appeal period was 10 days as
prescribed by r. 31 of the BIA Rules and ran from the date of the motion judge’s
decision of October 5, 2016. Thus, on a strict application of the BIA Rules, 235
Co.’s appeal was out of time. However, in the circumstances of this case it is
relevant to consider first whether it was appropriate for the Receiver to close the
transaction in the face of 235 Co.'s assertion that an appeal was under
consideration and, second, although only sought in oral submissions in reply at
the hearing of the second stage of this appeal, whether 235 Co. should be

granted an extension of time to appeal.
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(2) The Receiver’s Conduct
[132] The Receiver argues that it was appropriate for it to close the

transaction in the face of a threatened appeal because the appeal period had
expired when the appellant advised the Receiver that it was contemplating an
appeal (without having filed a notice of appeal or a request for leave) and the
Receiver was bound by the provisions of the purchase and sale agreement and

the order of the motion judge, which was not stayed, to close the transaction.

[133] Generally speaking, as a matter of professional courtesy, a
potentially preclusive step ought not to be taken when a party is advised of a
possible pending appeal. However, here the Receiver’s conduct in closing the

transaction must be placed in context.

[134] 235 Co. had known of the terms of the agreement of purchase and
sale and the request for an order extinguishing its GORs for over a month, and
of the motion judge’s decision for just under a month before it served its notice
of appeal. Before October 26, 2016, it had never expressed an intention to
appeal either informally or by serving a notice of appeal, nor did it ever bring a
motion for a stay of the motion judge’s decision or seek an extension of time to

appeal.

[135] Having had the agreement of purchase and sale at least since it was
served with the Receiver's motion record seeking approval of the transaction,

235 Co. knew that time was of the essence. Moreover, it also knew that the
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Receiver was directed by the court to take such steps as were necessary for the
completion of the transaction contemplated in the purchase and sale agreement
approved by the motion judge pursuant to para. 2 of the draft court order

included in the motion record.

[136] The principal of 235 Co. had been the original prospector of Dianor.
235 Co. never took issue with the proposed sale to Third Eye. The Receiver
obtained a valuation of Dianor’'s mining claims and the valuator concluded that
they had a total value of $1 million to $2 million, with 235 Co.’s GORs having a
value of between $150,000 and $300,000, and Algoma’s royalties having a
value of $70,000 to $140,000. No evidence of any competing valuation was

adduced by 235 Co.

[137] Algoma agreed to a payment of $150,000 but 235 Co. wanted more
than the $250,000 offered. The motion judge, who had been supervising the
receivership, stated that 235 Co. acknowledged that the sum of $250,000
represented the fair market value: at para. 15. He made a finding at para. 38 of
his reasons that the principal of 235 Co. was “not entitled to exercise tactical
positions to tyrannize the majority by refusing to agree to a reasonable amount
for the royalty rights.” In obiter, the motion judge observed that he saw “no
reason in logic ... why the jurisdiction would not be the same whether the
royalty rights were or were not an interest in land”: at para. 40. Furthermore, the

appellant knew of the motion judge’s reasons for decision since October 5,
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2016 and did nothing that suggested any intention to appeal until about three

weeks later.

[138] As noted by the Receiver, it is in the interests of the efficient
administration of receivership proceedings that aggrieved stakeholders act
promptly and definitively to challenge a decision they dispute. This principle is in
keeping with the more abbreviated time period found in the BIA Rules. Blair J.A.
in Regal Constellation, at para. 49, stated that “[tlhese matters ought not to be
determined on the basis that ‘the race is to the swiftest”. However, that should

not be taken to mean that the race is adjusted to the pace of the slowest.

[139] For whatever reasons, 235 Co. made a tactical decision to take no
steps to challenge the motion judge’s decision and took no steps to preserve
any rights it had. It now must absorb the consequences associated with that
decision. This is not to say that the Receiver's conduct would always be
advisable. Absent some emergency that has been highlighted in its Receiver’s
report to the court that supports its request for a vesting order, a Receiver
should await the expiry of the 10 day appeal period before closing the sale

transaction to which the vesting order relates.

[140] Given the context and history of dealings coupled with the actual
expiry of the appeal period, | conclude that it was permissible for the Receiver

to close the transaction. In my view, the appeal by 235 Co. was out of time.
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(3) Remedy is not Merited
[141] As mentioned, in oral submissions in reply, 235 Co. sought an

extension of time to appeal nunc pro tunc. It further requested that this court
exercise its discretion and grant an order pursuant to ss. 159 and 160 of the
Land Titles Act rectifying the title and granting an order directing the Minings
Claim Recorder to rectify the provincial register so that 235 Co.’s GORs are
reinstated. The Receiver resists this relief. Third Eye does not oppose the relief
requested by 235 Co. provided that the compensation paid to 235 Co. and
Algoma is repaid. However, counsel for the Monitor for Algoma states that the
$150,000 it received for Algoma’s royalty rights has already been disbursed by

the Monitor to Algoma.

[142] The rules and jurisprudence surrounding extensions of time in
bankruptcy proceedings is discussed in Lloyd W. Houlden, Geoffrey B.
Morawetz & Janis P. Sarra, Bankruptcy and Insolvency Law of Canada, 4th ed.,
loose-leaf (Toronto: Thomson Reuters, 2009). Rule 31(1) of the BIA Rules
provides that a judge of the Court of Appeal may extend the time to appeal. The

authors write, at pp. 8-20-8-21:

The court ought not lightly to interfere with the time limit
fixed for bringing appeals, and special circumstances
are required before the court will enlarge the time ...

In deciding whether the time for appealing should be
extended, the following matters have been held to be
relevant:

Page 211

2019 ONCA 508 (CanLll)



Page: 61

(1) The appellant formed an intention to appeal
before the expiration of the 10 day period;

(2) The appellant informed the respondent, either
expressly or impliedly, of the intention to appeal;

(3) There was a continuous intention to appeal during
the period when the appeal should have been
commenced;

(4) There is a sufficient reason why, within the 10 day
period, a notice of appeal was not filed...;

(5) The respondent will not be prejudiced by
extending the time;

(6) There is an arguable ground or grounds of
appeal,

(7)1t is in the interest of justice, i.e., the interest of
the parties, that an extension be granted.
[Citations omitted.]

[143] These factors are somewhat similar to those considered by this court
when an extension of time is sought under r. 3.02 of the Rules of Civil
Procedure: did the appellant form a bona fide intention to appeal within the
relevant time period; the length of and explanation for the delay; prejudice to the
respondents; and the merits of the appeal. The justice of the case is the
overarching principle: see Enbridge Gas Distributions Inc. v. Froese, 2013

ONCA 131, 114 O.R. (3d) 636 (in Chambers), at para. 15.

[144] There is no evidence that 235 Co. formed an intention to appeal
within the applicable appeal period, and there is no explanation for that failure.

The appellant did not inform the respondents either expressly or impliedly that it
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was intending to appeal. At best, it advised the Receiver that an appeal was
under consideration 21 days after the motion judge released his decision. The
fact that it, and others, might have thought that a longer appeal period was
available is not compelling seeing that 235 Co. had known of the position of the
respondents and the terms of the proposed sale since at least August 2016 and
did nothing to suggest any intention to appeal if 235 Co. proved to be
unsuccessful on the motion. Although the merits of the appeal as they relate to
its interest in the GORs favour 235 Co.’s case, the justice of the case does not.

| so conclude for the following reasons.

1. 235 Co. sat on its rights and did nothing for too long knowing that others

would be relying on the motion judge’s decision.

2. 235 Co. never opposed the sale approval despite knowing that the only
offers that ever resulted from the court approved bidding process required that

the GORs and Algoma’s royalties be significantly reduced or extinguished.

3. Even if | were to accept that the Rules of Civil Procedure governed the
appeal, which | do not, 235 Co. never sought a stay of the motion judge’s order
under the Rules of Civil Procedure. Taken together, this supports the inference
that 235 Co. did not form an intention to appeal at the relevant time and

ultimately only served a notice of appeal as a tactical manoeuvre to engineer a
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bigger payment from Third Eye. As found by the motion judge, 235 Co. ought

not to be permitted to take tyrannical tactical positions.

4. The Receiver obtained a valuation of the mining claims that concluded that
the value of 235 Co.’s GORs was between $150,000 and $300,000. Before the
motion judge, 235 Co. acknowledged that the payment of $250,000
represented the fair market value of its GORs. Furthermore, it filed no valuation
evidence to the contrary. Any prejudice to 235 Co. is therefore attenuated. It

has been paid the value of its interest.

5. Although there are no subsequent registrations on title other than Third Eye’s
assignee, Algoma’s Monitor has been paid for its royalty interest and the funds
have been distributed to Algoma. Third Eye states that if the GORs are
reinstated, so too should the payments it made to 235 Co. and Algoma. Algoma
has been under CCAA protection itself and, not surprisingly, does not support

an unwinding of the transaction.

[145] | conclude that the justice of the case does not warrant an extension
of time. | therefore would not grant 235 Co. an extension of time to appeal nunc

pro tunc.

[146] While 235 Co. could have separately sought a discretionary remedy
under the Land Titles Act for rectification of title in the manner contemplated in

Regal Constellation, at paras. 39, 45, for the same reasons | also would not
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exercise my discretion or refer the matter back to the motion judge to grant an
order pursuant to ss. 159 and 160 of the Land Titles Act rectifying the title and
an order directing the Mining Claims Recorder to rectify the provincial register

so that 235 Co.’'s GORs are reinstated.
Disposition

[147] In conclusion, the motion judge had jurisdiction pursuant to s. 243(1)
of the BIA to grant a sale approval and vesting order. Given the nature of the
GORs the motion judge erred in concluding that it was appropriate to extinguish
them from title. However, 235 Co. failed to appeal on a timely basis within the
time period prescribed by the BIA Rules and the justice of the case does not
warrant an extension of time. | also would not exercise my discretion to grant
any remedy to 235 Co. under any other statutory provision. Accordingly, it is
entitled to the $250,000 payment it has already received and that its counsel is

holding in escrow.

[148] For these reasons, the appeal is dismissed. As agreed by the
parties, | would order Third Eye to pay costs of $30,000 to 235 Co. in respect of
the first stage of the appeal and that all parties with the exception of the
Receiver bear their own costs of the second stage of the appeal. | would permit

the Receiver to make brief written submissions on its costs within 10 days of the
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release of these reasons and the other parties to reply if necessary within 10

days thereatfter.

Released: “SEP” JUN 19, 2019

“S.E. Pepall J.A.
‘I agree. P. Lauwers J.A.”
‘| agree. Grant Huscroft J.A.”
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A. THE CONTEXT OF THE APPEAL

[1] Dianor Resources Inc. was insolvent. At the request of the respondent,
Third Eye Capital Corporation as a lender, the court appointed a receiver under
s. 243 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (“BIA”), and s.
101 of the Courts of Justice Act, R.S.0. 1990 c. C.43 (“CJA”), over the assets,

undertakings, and property of the debtor, Dianor.

[2] Dianor's main asset was a group of mining claims. The claims with which
this appeal is concerned were subject to, among other things, a “Gross
Overriding Royalty” (“GOR”) in favour of a company from which the appellant,
2350614 Ontario Inc. (“235C0”), had acquired the royalty rights. Notices of the
agreements granting the GORs were registered on title to the surface rights and

the mining rights.

[3] The supervising judge made an order approving a bid process for the sale
of Dianor’s mining claims. It generated two bids, both containing a condition that
the GORs be terminated or significantly reduced. Third Eye was the successful

bidder.

[4] At the request of the receiver, the motion judge approved the sale of the

mining claims to Third Eye and granted a vesting order that purported to

! The motion judge was not acting under s. 65.13(7) of the BIA; s. 36(6) of the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36 (“CCAA”"); ss. 66(1.1) and 84.1 of the BIA; or s. 11.3 of the CCAA
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extinguish the GORs. 235 did not oppose the sale but asked that the property

vested in Third Eye be subject to the GORs.

[5] The motion judge rejected the appellant’s argument that the claims would
continue to be subject to the GORs after their transfer to Third Eye. He held, at
para. 30: “that the GORs do not run with the land or grant the holder of the GORs
an interest in the lands over which Dianor holds the mineral rights.” The motion
judge also held, at para. 38, that ss. 11(2), 100, and 101 of the CJA, gave him
“the jurisdiction to grant a vesting order of the assets to be sold to Third Eye on
such terms as are just” including the authority to dispense with the royalty rights.
He found the expert’s valuation of the royalty rights to be fair and added, at para.

39:

In my view, it is appropriate and just that a vesting order
in the usual terms be granted to Third Eye on the
condition that $250,000 be paid to 235Co. or whatever
entity Mr. Leadbetter directs the payment to be made.
That is higher than the mid-point of the range of values
determined by Dr. Roscoe.

[6] The receiver paid this amount to 235Co. The funds are being held in trust

pending the outcome of this appeal.

[7] 235Co also brought a cross-motion claiming payment for a debt owing
under the Repair and Storage Liens Act, R.S.0. 1990, c. R.25. The motion judge

dismissed the cross-motion.
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[8] In this appeal, 235Co0 seeks to set aside the order of the motion judge and
to obtain an order that 235Co’s GORs constitute a interests in land, along with
consequential relief. Third Eye moved for an order quashing 235Co’s Notice of
Appeal on the basis that the appeal is moot because 235Co did not seek a stay
of the vesting order, which operated to extinguish the GORs when it was
registered on title. Furthermore, the variation 235Co seeks to the vesting order is
unavailable as the subject transaction was predicated on the elimination of the

GORs.

[9] For the reasons that follow, it would be premature to quash the appeal. |
would hold that 235Co’s GORs constitute an interest in land, but | would require
additional submissions on whether the motion judge had jurisdiction to vest out
235C0’s GORs in the sale to Third Eye, and if not, whether 235Co is entitled to a

remedy. | would dismiss 235C0’s appeal with respect to the lien claim.
B. OVERVIEW OF THESE REASONS

[10] The preliminary issue raised by Third Eye is whether registration of the

vesting order on title had the legal effect of rendering the appeal moot.

[11] The central issue in this case is whether the GORs constitute interests in
land within the meaning of the law outlined by the Supreme Court in Bank of
Montreal v. Dynex Petroleum Ltd., 2002 SCC 7, [2002] 1 S.C.R. 146. | conclude

that the GORs are interests in land, contrary to the holding of the motion judge.
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[12] This gives rise to the related issue: if the claims are subject to the GORs,

did the motion judge have jurisdiction to vest out the GORs?

[13] If the motion judge had jurisdiction to vest out the GORs, then 235Co is not
entitled to a remedy. But if he lacked this jurisdiction, then 235Co might be
entitled to a remedy, including a possible remedy under the Land Titles Act,
R.S.0. 1990, c. L.5 (“LTA"). Because neither the issue of jurisdiction nor of
remedy was adequately argued by the parties in their factums or in oral
argument, | would require additional submissions on the issues specified below,

especially since they are of considerable importance to the insolvency practice.

[14] Finally, 1 conclude that 235Co, as the purported owner of the surface
rights, is not entitled to a storer’s lien in respect of Dianor’s surface works. |
would dismiss the appeal on the lien claim for the reasons given by the motion

judge and will not address it further.

[15] | address, first, Third Eye’s motion to quash the appeal and then address

the remaining issues in sequence.
C. THE FIRST ISSUE: IS THE APPEAL MOOT?

[16] The appellant did not seek a stay of the vesting order pending appeal
before the vesting order was registered on title, although it could have done so
on a timely basis. Generally, a vesting order cannot be attacked on appeal

unless a stay order has been obtained: Lloyd W. Houlden, Geoffrey B. Morawetz
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& Janis P. Sarra, Bankruptcy and Insolvency Law of Canada, 4th ed. (Toronto:

Carswell, 2009), at Part XI, L821.

[17] Third Eye submits that the appeal is moot because the vesting order was
“spent” when it was registered, relying in part on Regal Constellation Hotel Ltd.,
Re (2004), 71 O.R. (3d) 355 (C.A.). In that case, a hotel was placed into
receivership. The receiver found a purchaser. The court approved the sale and
granted a vesting order in favour of the purchaser. A few days later, the sole
shareholder of the company that operated the hotel discovered information about
the identity of the group behind the purchaser. This was relevant because the
group had previously entered into agreements to purchase the hotel for more
money, but the transactions had failed to close. The sole shareholder sought to
set aside the vesting order on the basis that the receiver had failed to disclose

the identity of the group behind the purchaser.

[18] This court quashed the appeal in Regal Constellation as moot. The
conditions attached to the vesting order had been met and the vesting order (and
the bank’s mortgage) had been registered on title. Justice Blair stated, at para.

39:

Once a vesting order that has not been stayed is
registered on title ..., it is effective as a registered
instrument and its characteristics as an order are, in my
view, overtaken by its characteristics as a registered
conveyance on title. In a way somewhat analogous to
the merger of an agreement of purchase and sale into
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the deed on the closing of a real estate transaction, the
character of a vesting order as an "order" is merged into
the instrument of conveyance it becomes on
registration. It cannot be attacked except by means that
apply to any other instrument transferring absolute title
and registered under the land titles system. Those
means no longer include an attempt to impeach the
vesting order by way of appeal from the order granting it
because, as an order, its effect is spent. Any such
appeal would accordingly be moot.

[19] Where no stay is obtained and the order has been registered, “innocent
third parties are entitled to rely upon that change [in title],” as Blair J.A. noted, at
para. 45 of Regal Constellation. Accordingly, the respondent argues that this

appeal is moot.

[20] It cannot be said that the appeal is moot in the particular circumstances of
this case. The order is spent, but the remedy for rectification under the LTA, left
open by Blair J.A. in Regal Constellation, may be available to the appellant,
provided that several conditions are met: (1) the motion judge had no jurisdiction
to vest out the GORSs; (2) no innocent third party has relied on the title to its

detriment; and (3) the appellant is otherwise entitled to the remedy.

[21] Additional submissions are required. In particular, because | conclude the
GORs are interests in land, does the fact that Third Eye had notice of 235Co’s
claim affect the application of Regal Constellation? Third Eye was aware that
235Co was considering an appeal on the day of (but prior to) the closing of the

transaction.
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[22] Blair J.A’’s observation in Regal Constellation, at para. 49 was: “These
matters ought not to be determined on the basis that ‘the race is to the swiftest’.”
Was it appropriate for the court-appointed receiver to close the transaction before

the expiry of the appeal period, having been advised that an appeal could be

launched, and how does this affect the availability of a remedy?

[23] As Blair J.A. recognized, vesting orders have a dual character as both a
court order and a conveyance. Once an order is registered on title, it is effective
as a registered instrument and has lost its character as an order. However, in my
view, this does not mean that 235Co is necessarily without a remedy, if the
GORs constitute interests in land. As Blair J.A. noted in Regal Constellation, the
vesting order “cannot be attacked except by means that apply to any other
instrument transferring absolute title and registered under the land titles system”:
at para. 39. If the GORs are interests in land, then the appellant’s remedy is to be
found under the LTA. In these circumstances, it would be premature to quash the

appeal. Itis to the issue of the nature of the interest that | now turn.
D. THE SECOND ISSUE: ARE THE GORS INTERESTS IN LAND?

[24] As noted, | conclude that the GORs are interests in land, contrary to the
holding of the motion judge. In this section of the reasons, | first set out the facts
relevant to the issue, then discuss the governing legal principles, the motion

judge’s reasons, and finally, the proper application of the governing principles.
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(1) The Facts Relevant to the GORs

[25] The facts relevant to this issue are set out in the motion judge’s decision at
paras. 4, 5, and 17-22, which | paraphrase. Dianor's assets consisted mainly of
certain mining claims in Ontario and Quebec, both patented and unpatented. The

asset sale to Third Eye covered only the Ontario assets.

[26] Dianor obtained the mining rights under a Crown Land Agreement and a
Patented Land Agreement made with 3814793 Ontario Inc., a company
controlled by Mr. Leadbetter and his wife Paulette A. Mousseau-Leadbetter. The
terms of the Crown Land Agreement and the Patented Land Agreement, both

dated August 25, 2008, govern. The relevant terms in each are virtually identical:

Once the Optionee [Dianor] becomes the owner of a
one hundred percent (100%) undivided interest in the
Mining Claims, the Optionors [now 235Co] shall retain a
twenty percent (20%) Gross Overriding Royalty (GOR’)
for diamonds and a one and a half percent (1.5%) gross
overriding royalty (GOR) for all other metals and
minerals as calculated in accordance with Schedule 'A'.
The Optionee shall have the right of first refusal to
purchase the Optionors' GOR.

[27] The Crown Land Agreement and the Patented Land Agreement state that

the parties intend the GORs to create an interest in and to run with the land:

4.1. It is the intent of the parties hereto that the GOR
shall constitute a covenant and an interest in land
running with the Property and the Mining Claims and all
successions thereof or leases or other tenures which
may replace them, whether created privately or through
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governmental action, and including, without limitation,
any leasehold interest.

[28] Notices of the GORs were registered on title to the patented lands under
s. 71 of the LTA and on the unpatented mining claims under the Mining Act,
R.S.0. 1990, c. M.14. The parties did not treat the fact that 235Co came to hold

the GORs as a live issue.
[29] | turn now to the governing legal principles.
(2) The Governing Principles

[30] The ruling precedent is the decision of the Supreme Court of Canada in
Dynex, which changed the common law to permit a GOR to achieve status as an
interest in land. | begin with a review of the common law before Dynex and the
challenges it posed to mining in Canada, then consider how the court responded

to the commercial realities of the mining industry in Dynex.

(@) Thecommon law before Dynex

[31] At common law, rights in relation to land are divided into corporeal and
incorporeal hereditaments: Bruce H. Ziff, Principles of Property Law, 6th ed.
(Toronto: Carswell, 2014), at p. 76. A corporeal hereditament is an interest in
land that is capable of being held in possession, such as a fee simple. An

incorporeal hereditament is an interest in land that is non-possessory such as
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easements, profits a prendre, and rent charges. Under each type of incorporeal

hereditament, the holder has an interest in land.

[32] Mining rights derived from the owner of the mineral estate are generally
treated by the common law as profits a prendre, depending on the words of
grant. A profit & prendre is “a real property interest entitling the holder to acquire
some natural resource on land belonging to another”. Ziff, at p. 321. More
specifically, it is “a right to take something from the land of another. And it must
be literally ‘from’ the land. The right must be to take ... part of the land itself, e.g.,
minerals”: Andrew Burrows, ed., English Private Law, 3rd ed. (Oxford: Oxford

University Press, 2013), at s. 4.96.

[33] To constitute a profit a prendre, a party must be granted the right to enter
the lands of another and to exploit a natural resource: Ziff, at p. 399. See also,
Alicia K. Quesnel, “Modernizing the Property Laws that Bind Us: Challenging
Traditional Property Law Concepts Unsuited to the Realities of the Oil and Gas

Industry” (2003) 41 Alta. L. Rev. 159, at pp. 172-173.

[34] The Supreme Court stated in Dynex, at para. 21: “A royalty which is an
interest in land may be created from an incorporeal hereditament such as a
working interest or a profit a prendre”. A working interest is a profit a prendre and

is a right given by the fee owner (often the Crown) to a miner to enter the owner’s
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land and extract minerals or resources from the property. The Court of Appeal of

Alberta has stated:

[T]he law is clear that a "working interest" in relation to
mineral substances in situ is a particular kind of property
right or interest in land. When the owner of minerals in
situ (the Crown in this case) leases the right to extract
these minerals ..., the right to extract is known as a
"working interest” .... This particular kind of interest in
land is also commonly called a "profit a prendre”, which
allows a party to enter land and take a resource for
profit.

IFP Technologies (Canada) Inc. v. EnCana Midstream and Marketing, 2017
ABCA 157, 53 Alta. L.R. (6th) 96, at para. 98, leave to appeal filed, [2017]

S.C.C.A. No. 303.

[35] At common law prior to Dynex, if a party did not have the right to enter and
to extract a resource from the land, then it did not have a profit a prendre and did
not have an interest in land — regardless of the parties’ intentions. Moreover, as
the Supreme Court noted in Dynex, at para. 8: “At common law, an interest in
land could issue from a corporeal hereditament but not from an incorporeal
hereditament.” On this logic, the right to a payment or to profits was not itself a
profit & prendre, and a royalty right contractually carved out of a working interest
could not confer an interest in land. Further, as Quesnel observed, once “the
subject-matter of the grant [e.g., minerals]” is extracted from the ground and in

possession, it becomes personal property. “The right ... does not ‘run’ with the
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subject-matter of the grant after it has been [extracted] and reduced to

possession”: at p. 173.

[36] To sum up the common law, the right to take resources from another
person’s land is a profit a prendre and is recognized as an interest in land.
However, the right to a payment or to profits alone is not a profit a prendre and

was not historically recognized as an interest in land.

[37] Because an interest in land could not be granted out of an incorporeal
hereditament, the common law posed commercial challenges to holders of
working interests who needed to secure financing sources to allow for the

exploitation of mining rights: Quesnel, at pp. 173-175.
(b) The practice in mining before Dynex

[38] Working interests are common in the mining, oil, and gas industries of
Canada and play an important role in the Canadian economy. Resource
extraction is a risky business; ventures in resource extraction “require huge
amounts of capital but only a small fraction are successful,” as the Court of
Appeal of Alberta observed in Bank of Montreal v. Dynex Petroleum Ltd., 1999

ABCA 363, [2000] 2 W.W.R. 693, at para. 35.

[39] Royalty agreements are one method used in the industry to provide
incentives to key participants such as geological surveyors or drilling companies,

or to those selling the claims, as in this case. In granting a GOR, the working

Page 230

2018 ONCA 253 (CanLll)



Page: 14

interest holder grants royalty rights to a third party. These royalty rights are
generally granted out of the lessee’s working interest. The royalty amount is not
tied to the profitability of the mine. Third parties who obtain royalty rights do not
own the working interest or profit a prendre and have no independent ownership

interest in the land.

[40] As the Court of Appeal of Alberta noted in Dynex, it became industry
practice to draft contracts with the intention of granting royalty holders an interest
in land because it was commercially and practically expedient to do so. Key
participants often prefer an interest in land rather than a contractual right against
the lessee because this allows “investments in a particular piece of property, not
in a particular operator or company. ... The investment return on a royalty results
from the success of the property regardless of who owns or is working the

property”, as the Court of Appeal of Alberta explained in Dynex, (at para. 36).

[41] Interests in land provide incentives to key participants, mitigate financial
risks, and provide better financing terms. As the Alberta Court of Appeal
observed in Dynex, interests in land provide key participants with exposure to a
potentially significant upside if the venture is successful. Granting such an
interest as a form of compensation reduces the amount of initial capital
necessary to fund a new venture. This allows the working interest holder to
reduce its own exposure to loss and thereby spreads risk among key

participants. Providing lenders with real property interests protects them in the
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event of an insolvency and leads to better financing terms for borrowers. The

Court, endorsing an industry commentator’s view, explained at para. 43:

[T]he law should provide a framework within which
unnecessary risks for those who invest or participate in
oil and gas operations are removed. The oil and gas
industry has created new devices to meet the high risks
of the enterprise. Included among the new devices are
non-operating interests which are used to make the
sharing of the benefits of mineral ownership definite and
certain, minimize taxes, make clear delegation of
operating rights and make proper allocation of the risks
and rewards of an operation without invoking many
objectionable features associated with creating a
conventional business association. Non-operating
interests include royalty interests, overriding royalty
interests, production payments, net profit interests and
carried interests.

[42] Consequently, for practical and commercial reasons, even before Dynex,
parties often drafted royalty agreements with the intention of granting the royalty
holder an interest in land rather than a contractual right against the lessee. See
Nigel Bankes, “Private Royalty Issues: A Canadian Viewpoint”, Private Oil & Gas

Royalties, Rocky Mountain Mineral Law Foundation, February 2003, at p. 21.

[43] In Dynex, the Supreme Court quite deliberately changed the common law

In response to these commercial realities.

Z Online: <http://law.ucalgary.ca/files/law/rmli-royalty-paper-feb-2003-final.pdf>.
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(c) Dynex and changes to the common law

[44] In a nutshell, as | will explain more fully below, the Supreme Court in
Dynex changed the common law of Canada for express policy reasons in order
to permit a royalty interest, including a GOR, to become an interest in land,
consistent with the industry practice. In this section of the reasons, | set out the
facts in Dynex, and then review the reasons of the Court of Appeal of Alberta and

the Supreme Court.
(1) The facts in Dynex

[45] Dynex Petroleum had granted an overriding royalty on the net profit
interests from its oil and gas properties to Enchant Resources Ltd. and an
individual. The royalty interests were recorded on the title to the oil and gas
properties by means of caveat. The Bank of Montreal was a secured creditor and
wanted to sell the oil and gas properties free of the royalty interests of Enchant
Resources and the individual. The motion judge ruled that the Bank could sell the

properties free of the royalty interests.
(i)  The Ruling of the Court of Appeal of Alberta in Dynex

[46] The Court of Appeal of Alberta decided that the royalty interest could be an

interest in land despite the common law rule that an incorporeal hereditament
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could not give rise to an interest in land.> The Court adopted the dissenting
reasons of Laskin J. (as he then was) in Saskatchewan Minerals v. Keyes, [1972]
S.C.R. 703, at p. 725, who held that a royalty interest could be an interest in land
if the parties so intended. The parties’ intent could be inferred from a number of

factors, which the Court addressed at paras. 84 and 85.

[47] | make two observations. First, the Court of Appeal of Alberta took a
practical view, approving the approach taken in two lower court decisions: Canco
Oil & Gas Ltd. v. Saskatchewan (1991), 89 Sask. R. 37 (Q.B.); and Scurry-
Rainbow Oil Ltd. v. Galloway Estate, [1993] 4 W.W.R. 454 (Alta. Q.B.); affd 1994
ABCA 313, [1995] 1 W.W.R. 316; leave to appeal refused, [1994] S.C.C.A. No.

475. The Court noted, at para. 73:

The approach of both Matheson J. in Canco and Hunt J.
in  Scurry-Rainbow was to examine the parties'
intentions from the agreement as a whole, along with
the surrounding circumstances, as_opposed to
searching for some magic words. Matheson J. stated at
p. 47:

. . . The fact that Farmers Mutual did not
utilize all of the wording, or type of wording
considered by some persons as perhaps
essential, can surely not detract from an
otherwise clearly manifested intention to
create an interest in the lands.

® The Court of Appeal of Alberta did not decide the factual issue but sent it to trial, an outcome affirmed by
the Supreme Court. The trial judge held that the documents in Dynex did not grant any interest in the
land: 2003 ABQB 243, 1 C.B.R (5th) 188.
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And according to Hunt J. in Scurry-Rainbow, at p. 474:

There is in my view an unreality about
placing too heavy an emphasis upon fine
distinctions as the selection of words such
as "in" rather than "on". Notwithstanding the
significance  that the courts have
sometimes attached to these word choices,
| doubt that parties who signed leases . . .
should be taken to have intended to create
an interest in land as opposed to a
contractual right, as a result of such
minuscule differences in language.
Rather, it is more appropriate to consider
the substance of the transaction (namely,
what were the parties actually trying to
achieve?) and to regard the words they
have used from that perspective.
[Emphasis added.]

[48] Second, the Court of Appeal rooted its reasons in the practices and the
exigencies of the oil and gas industry, as outlined above. At para. 29, the Court
specifically endorsed the view of Hunt J. (as she then was), in Scurry-Rainbow
that: “too rigid a reliance on common law principles that have developed in vastly
different circumstances can lead to results that are out of touch with the realities
of the industry and that deviate from the sorts of solutions needed by the affected

parties”.
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(ili) The Supreme Court’s Ruling in Dynex

[49] The Supreme Court recognized it was required to resolve a controversy
that pitted an “ancient common law rule against a common practice in the oil and

gas industry”, in the words of Major J., at para. 4.
[50] Justice Major summarized the Court’s decision, at para. 21:

In this appeal, to clarify the status of overriding royalties,
the prohibition of the creation of an interest in land from
an incorporeal hereditament is inapplicable. A royalty
which is an interest in land may be created from an
incorporeal hereditament such as a working interest or a
profit & prendre, if that is the intention of the parties.

[51] He adopted the view, at para. 22, that Canadian common law should
recognize that a "royalty interest" or an "overriding royalty interest” can be an

interest in land if:

1) the language used in describing the interest is
sufficiently precise to show that the parties intended the
royalty to be a grant of an interest in land, rather than a
contractual right to a portion of the oil and gas
substances recovered from the land; and

2) the interest, out of which the royalty is carved, is itself
an interest in land.

[52] The Supreme Court knew that its ruling changed the common law and
cited, at para. 20, the principles for doing so, expressed in Friedmann Equity
Developments Inc. v. Final Note Ltd., 2000 SCC 34, [2000] 1 S.C.R. 842, at
para. 42: to keep the common law in step with the evolution of society, to clarify a

legal principle, or to resolve an inconsistency.
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[53] Consistent with these principles, Major J. stated, at para. 18: “Given the
custom in the oil and gas industry and the support found in case law, it is proper
and reasonable that the law should acknowledge that an overriding royalty
interest can, subject to the intention of the parties, be an interest in land.” He
noted that the appellant “could not offer any convincing policy reasons for
maintaining the common law prohibition on the creation of an interest in land

from an incorporeal hereditament other than fidelity to common law principles.”

[54] Several points in the decision are of continuing importance. Justice Major
noted, at para. 6: “For substantially the same reasons as the Court of Appeal, |
conclude that overriding royalty interests can be interests in land.” He added, at
para. 19, that he much preferred that Court's “compelling insight into the
evolution of the law”. In my view, this language gives continuing relevance to the
approach and the ruling of the Court of Appeal of Alberta, especially its
statement, at para. 73, that a court must “examine the parties' intentions from the
agreement as a whole, along with the surrounding circumstances, as opposed to

searching for some magic words.”

[55] | also note that Major J. approved the holding of Laskin J. in dissent in
Saskatchewan Minerals. He noted, at para. 11, that: “The effect of Laskin J.'s
reasons was to render inapplicable, at least insofar as overriding royalties, the
common law rule against creating interests in land out of incorporeal interests.”

He described Laskin J.’s holding, at para. 12: “[T]he intentions of the parties
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judged by the language creating the royalty would determine whether the parties
intended to create an interest in land or to create contractual rights only.” This

was the Supreme Court’s ultimate holding in Dynex.
(3) The Motion Judge’s Reasons

[56] The motion judge stated, at para. 30: “I conclude and find that the GORs
do not run with the land or grant the holder of the GORs an interest in the lands
over which Dianor holds the mineral rights.” He determined that neither the
expression of the parties’ intent to do so, expressed in s. 4.1 of the Crown Land
Agreement and the Patented Land Agreement that the GORs would run with the
land, nor the registration of the GORs, was sufficient to convey any interest in

land.
The motion judge stated, at para. 26:

In my view, the situation with 235Co. is exactly
described by Roberts J. [in St. Andrew Goldfields Ltd. v.
Newmont Canada Ltd., [2009] O.J. No. 3266, affd 2011
ONCA 377, 282 O.A.C. 106.] 235Co0. has no right to
enter the property to explore and extract diamonds or
other minerals. That right belongs to Dianor. The only
right 235Co. ... obtained under the agreements was to
share in revenues produced from diamonds or other
minerals extracted from the lands. It is clear from the
agreements that the royalties were to be a percentage
of the value of the diamonds or other metals and
minerals. The interest, out of which the royalty is
carved, is not [an] interest in land.
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[57] The motion judge also referred, at para. 24, to the decision of the Court of
Appeal of Quebec in Anglo Pacific Group PLC c. Ernst & Young Inc., 2013

QCCA 1323, [2013] R.J.Q. 1264.
(4) The Principles Applied

[58] In this section of the reasons, | apply the Dynex test and then consider the
errors made by the motion judge in his reasoning. It is important to note that the

legal documents on which the appellant relies were prepared after Dynex.
(a8 The Dynex test

[59] | repeat for convenience the test prescribed in Dynex, at para. 22, for

determining whether a royalty right is an interest in land:

1) the language used in describing the interest is
sufficiently precise to show that the parties intended the
royalty to be a grant of an interest in land, rather than a
contractual right to a portion of the oil and gas
substances recovered from the land; and

2) the interest, out of which the royalty is carved, is itself
an interest in land.

[60] Dianor’s interests in the claims were working interests or profits a prendre,
which the common law unquestionably recognizes as interests in land. The
GORs were carved out of Dianor’s interests. The second element in the Dynex

test is plainly met in this case.

[61] In my view, the first element is also met. The Crown Land Agreement and

the Patented Land Agreement expressly state that the parties intend the GOR to

Page 239

2018 ONCA 253 (CanLll)



Page: 23

create an interest in and to run with the land. To repeat for convenience, s. 4.1 of

each of the Agreements states:

4.1. It is the intent of the parties hereto that the GOR
shall constitute a covenant and an interest in land
running with the Property and the Mining Claims and all
successions thereof or leases or other tenures which
may replace them, whether created privately or through
governmental action, and including, without limitation,
any leasehold interest.

[62] Apart from the plain language of the Agreements, in considering the
surrounding context, the original GOR-holder took steps to register its royalty
rights: notices of the GORs were registered on title to the patented lands under

S. 71 of the LTA and on the unpatented mining claims under the Mining Act.

[63] | agree with the Court of Appeal of Alberta in Dynex, at para. 73, that the
court must “examine the parties' intentions from the agreement as a whole, along
with the surrounding circumstances”. Doing so in this instance makes plain their
mutual intention to constitute the GORSs as interests in land. It is express in the
Agreements (based on the general principles of contractual interpretation), and

the royalty rights-holder took care to register the interests on title.

[64] | observe that the same result was reached with less supporting evidence
in Blue Note Mining Inc. v. Fern Trust (Trustee of), 2008 NBQB 310, 337 N.B.R.
(2d) 116, affd 2009 NBCA 17, 342 N.B.R. (2d) 151. One issue was whether a

net profit interest constituted a continuing interest in land that bound the
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purchaser. The motion judge determined that the agreement creating the interest
did not contain the typical words “found in a conveyance of an interest in land”: at
para. 34. The only relevant words were “grant” and “in the mine”. However, the
motion judge held (and the Court of Appeal affirmed) that this was sufficient to

grant an interest in land.

[65] The contractual terms are not necessarily determinative of whether an
interest in land was intended; the language does not require magic words to
demonstrate the parties’ intention. However, these words were present in the
Agreements. In my view, the appellant's GORs constitute interests in land that
run with the land and are capable of binding the claims in the hands of a

purchaser.
(b) The motion judge’s errors

[66] The motion judge made three legal errors in his analysis. The first error
was that he did not examine the parties' intentions from the royalty agreements
as a whole, along with the surrounding circumstances; this was the burden of the

previous section of these reasons.

[67] The motion judge’s second error was in holding that in order to qualify as
an interest in land, the royalty agreements had to give the appellant the right “to
enter the property to explore and extract diamonds or other minerals”: at

para. 26. The third error is in holding that: “The interest, out of which the royalty
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is carved, is not [an] interest in land” because it is expressed in the Agreements
as only a right “to share in revenues produced from diamonds or other minerals
extracted from the lands.” The latter two errors come from a misapprehension of

the Dynex test. | will address them in turn.

(1) Dynex does not require a royalty rights-holder to have the right
to enter the property to explore and extract resources in order
to qualify as an interest in land

[68] In my view, a serious misapprehension has arisen in the application of

Dynex in some cases, including some of those relied on by the motion judge.

[69] In Dynex, Major J. used some precise language from the trial decision of
Virtue J. in Vandergrift v. Coseka Resources Ltd. (1989), 67 Alta. L.R. (2d) 17
(Q.B.), at p. 26, to specify the test as to when a royalty interest can be an interest
in land. However, the Supreme Court did not adopt the reasoning in Vandergrift.
There is good reason for this, because Vandergrift is inconsistent with Dynex in a

critical way.

[70] In Vandergrift, the court did not conclude that the royalty right ran with the
land but instead concluded that it was a purely contractual right, taking precisely
the approach to the analysis that both the Court of Appeal of Alberta and the

Supreme Court expressly disavowed in Dynex. Justice Virtue stated, at p. 28:

One of the incidents of an interest in land one would
expect to find in a royalty agreement intended to create
an interest in land would be the right to the royalty
holder to enter upon the lands to explore for and extract
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the minerals. A mere entittement to an overriding
royalty, without more, does not, in my view, carry with it
the right to explore for oil and gas.

[71] The purpose of the Supreme Court and the Court of Appeal of Alberta in
Dynex was to step away from the requirement that a royalty right had to have the
incidents of a working interest or a profit a prendre in order to constitute an
interest in land, so that royalty rights could play their useful role in financing the

industry and spreading risk.

[72] Moreover, royalty rights-holders have no interest in working the land, nor
do holders of the working interest or the profit a prendre want their operations to
be subject to the working rights of a royalty rights-holder. This is precisely why
the Alberta Court noted, at para. 43, that the royalty right was to be “non-
operating”, adding: “Non-operating interests include royalty interests, overriding

royalty interests, production payments, net profit interests and carried interests.”

[73] | agree with Professor Bankes, who observed, at p. 23 of his article: “I do
not think that the Court should be taken to have endorsed either the particular
approach taken by Justice Virtue or the actual result that he arrived at in that
case.” This built on his earlier comment criticizing Vandergrift, at p. 18, on the
basis that it “seems to want to turn the royalty owner’s passive interest into a

working interest.”

[74] | turn now to the motion judge’s second error respecting the application of

Dynex.
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(i)  The language in which the calculation of the royalty right is
expressed does not affect its characterization as an interest in
land

[75] As noted, the motion judge held, at para. 26, that: “The interest, out of
which the royalty is carved, is not [an] interest in land” because it is expressed in
the Agreements as only a right “to share in revenues produced from diamonds or
other minerals extracted from the lands.” This takes the mistaken approach of the

court in Vandergrift, which was rejected in Dynex.

[76] In my view, the motion judge’s approach does not give due weight to the
Supreme Court’s approval, in Dynex, of the reasoning in the dissent of Laskin J.
in Saskatchewan Minerals. Justice Laskin was a long-time property law professor
before his judicial career. It is worth attending to his reasoning in Saskatchewan

Minerals, where he made these observations, at pp. 724-725:

In principle, a mining lessee whose holding is an
interest in land in respect of which he has a royalty
obligation should be able to grant or submit to an
overriding royalty in respect of that interest to take effect
as itself an interest in the lessee's holding.

This is not to say that every reservation or grant of a
royalty creates an interest in land. The words in which it
is couched may show that only a contractual right to
money or other benefit is prescribed. However, if the
analogy is to rent, then the fact that the royalty is fixed
and calculable as a money payment based on
production or as a share of production, or of production
and sale, cannot alone be enough to establish it as
merely a contractual interest. [Emphasis added.]
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[77] In my view, the fact that the GORs are calculated on production does not

defeat the clear intention of the parties that the GORs constitute interests in land.
The cases referred to by the motion judge

[78] | now turn to consider the cases on which the motion judge relied.

St. Andrew Goldfields

[79] The first is St. Andrew Goldfields. Barrick Gold Corp. sold a mine to
Newmont Canada Ltd. Part of the consideration was a net smelter return royalty
agreement in Barrick’s favour. Newmont was also required to obtain Barrick’s
consent to transfer any interest in the mine, failing which it would continue to be
responsible for the royalty. Newmont later sold the mine to St. Andrew Goldfields

Ltd. without first seeking Barrick’s consent.
[80] The situation was explained by Rouleau J.A., at para. 4:

As found by the trial judge, Newmont Canada had
misread the provisions in the Barrick royalty agreement,
erroneously believing that the royalty was an
insignificant flat rate of 0.013% NSR. In fact, it was a
sliding scale royalty obligation that increased
substantially as the price of gold increased. Believing
that the low 0.013% NSR was an error on Barrick's part,
Newmont Canada did not question Barrick on the
provision nor did it seek to modify or change the clause.

[81] The agreement between Newmont and St. Andrew Goldfields reflected the

flat royalty rate but did not contain the multiplier.
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[82] Because Newmont did not get Barrick’s approval for the transfer to St.
Andrew Goldfields, it continued to remain liable to Barrick under the original
agreement. It appeared that Newmont had made a unilateral error in its
interpretation of the royalty provision in its agreement with Barrick and omitted
the escalator in its agreement with St. Andrew Goldfields. The issue was whether
St. Andrew Goldfields was nonetheless required to pay the higher royalty rate

because the royalty interest ran with the land.
[83] The trial judge’s ruling was set out at para. 11:

| hold that the Barrick royalty agreement is clear and
unambiguous, that Newmont alone is responsible under
the Barrick royalty agreement for payment of the
royalties on net smelter returns for gold, silver and other
minerals to [Barrick’'s assignee of the royalty rights]
Royal Gold, and that St. Andrew is required to indemnify
Newmont up to the flat rate of .013% of the net smelter
returns for gold, silver and other minerals.

[84] Newmont argued that St. Andrew Goldfields was obliged to pay the higher
royalty rate because the royalty agreement constituted an interest in land. The
trial judge followed the Vandergrift approach. She observed, at para. 104, that
under the Barrick royalty agreement: “[T]he royalty holder retains no interest in or
control over the kind of operations or activities that the owner of the property may

carry out”.

[85] Further, although there was a provision that notice of the agreement could

be registered, she held, at para. 105, that this was “not sufficient by itself to
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demonstrate that the parties intended to create an interest in land.” Although the
royalty agreement permitted Barrick to register the agreement on title, it had not

done so.

[86] However, the case did not turn on whether the royalty agreement created
an interest in land that bound St. Andrew Goldfields, nor was that holding
appealed. The appeal turned on the legal interpretation of the transactional
documents and the effect of Newmont’s failure to secure Barrick’s consent to the

sale of the mine. In this court, Rouleau J.A. noted, at para. 31.:

Faced with two contractual interpretations, the trial
judge carefully considered the facts and the agreements
and concluded that, correctly interpreted, the
agreements provided that St. Andrew agreed to an
indemnity of a royalty obligation stated to be 0.013%
NSR [the lower royalty rate]. This is consistent with the
many references in both the Newmont Canada-
Holloway and Newmont Canada-Holloway-St. Andrew
agreements to the amount of the Barrick royalty
obligation being 0.013% NSR.

[87] In the result, St. Andrew Goldfields was obliged to indemnify Newmont for
the lower net smelter return, while Newmont was obliged to pay the net smelter
return at the higher rate to Royal Gold, Barrick’s assignee of the royalty rights. In

my view, the decision in St. Andrew Goldfields has no application to this appeal.
Anglo Pacific

[88] Nor does the Court of Appeal of Quebec’s decision in Anglo Pacific assist

the respondent. In Anglo Pacific, the Court looked at the royalty agreement to
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determine whether it assigned the attributes of ownership to the royalty holder.
The agreement did not assign the attributes of ownership but only the right of the
royalty holder to receive payment. The Court held that, because the royalty
agreement did not give the royalty holder the right to enter, enjoy, or dispose of

the property, the holder did not have a real right in land: at paras. 63, 77-81.

[89] Although the facts in Anglo Pacific are similar to this case, the Court did
not apply the common law framework from Dynex but relied exclusively on the
civil law of Quebec. A description of the civil law concepts applied by the Court

shows they have no application in common law jurisdictions.

[90] The Quebec Court held that to have a “real right” in land pursuant to the
Civil Code of Quebec, one must have ownership: at paras. 53, 60. Ownership
includes corporeal or incorporeal property: at para. 53. Thus, the owner of a
mining claim is the owner of a “real right” in land: at paras. 70-71. However, in
order to have ownership, one must have the attributes of ownership: at para. 53.
The attributes of ownership under civil law include: the right of use (usus), of
enjoyment (fructus), of free disposition (abusus), and “the ability to make one’s
own that which the property generates and that which is attached to it” (accessio

— for example, buildings on the land or deposits in the land): at paras. 43, 53-54.

[91] The owner of land can “dismember” his or her ownership by dividing the

attributes of ownership with one or more third parties, who then acquire an
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interest in land: at paras. 54-55. For example, the holder may have the right to
temporarily use and enjoy the property that belongs to another (usufruct). This
transmits to the holder of the dismemberment the right of use (usus) and
enjoyment (fructus) for a certain time, and the true owner retains the right to

dispose of the land (abusus) and the accessio: at para. 55.

[92] The party to whom a dismemberment is granted will have a real right in
land if he or she has the right to share in one of the above-noted attributes of
ownership. Without such a right, the party has no “direct right on property”: at
para. 60. For example, the state “dismembers” its ownership rights in favour of a
party when it assigns a mining claim to that party: at para. 70. The holder of a

mining claim is the holder of a dismemberment and has a real right in land.

[93] Although there are similarities between the civil law concepts and the profit
a prendre under the common law, there are differences. Most importantly, the
Court of Appeal of Quebec did not apply the common law framework from Dynex
but relied exclusively on the civil law. Dynex is the governing law in Ontario; the
decision of the Court of Appeal of Quebec in Anglo Pacific has no bearing on this

case.
Conclusion on the issue of whether the GORs constitute interests in land

[94] | began my analysis by noting that the central issue in this case is whether

the GORs constitute interests in land within the meaning of the law outlined by
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the Supreme Court in Dynex. For the reasons set out above, | conclude that the
GORs are interests in land, contrary to the holding of the motion judge. In my
view the deferential approach called for by the Supreme Court in Sattva Capital
Corp. v. Creston Moly Corp., 2014 SCC 53, [2014] 2 S.C.R. 633 has no

application to this case in view of the motion judge’s legal errors.

[95] While the motion judge did purport to adjudicate the appellants GOR
claims, his erroneous determination that it was not an interest in land raises

potential issues respecting the vesting order.

E. THE THIRD ISSUE: DID THE MOTION JUDGE HAVE JURSIDICTION
TO ISSUE A VESTING ORDER THAT EXTINGUISHED THE GORS?

[96] In this section of the reasons, | consider, first, the motion judge’s reasons
in order to set the context and then describe the positions of the parties regarding
his jurisdiction to vest out the GORs. | next turn to the governing principles and

then to their application.

[97] The context for this issue is set by the conclusions | reached on the earlier
issue of mootness. Because the GORs are interests in land, the appeal is not
necessarily moot, particularly if the Superior Court did not have jurisdiction to
issue the vesting order in these circumstances. The determination of this issue in

235Co0’s favour could entitle it to a remedy.
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(1) The Motion Judge’s Decision
[98] The motion judge held, at para. 37, that:

In this case, the BIA and the Courts of Justice Act give
the Court that jurisdiction to order the property to be
sold and on what terms. Under the receivership in this
case, Third Eye is entitled to be the purchaser of the
assets pursuant to the bid process authorized by the
Couirt.

[99] He added, at para. 38: “I conclude that | do have the jurisdiction to grant a
vesting order of the assets to be sold to Third Eye on such terms as are just.”
Pursuant to the order, the receiver allocated $400,000 in cash as compensation
for the extinguishment of Ontario royalties in favour of the appellant and Essar
Steel Algoma Inc. The appellant was paid $250,000 for its GORs, and the Court-
appointed monitor of Essar was paid $150,000 for its royalty. The motion judge

made the payment to 235Co a term of the order, explaining at para. 39:

In my view, it is appropriate and just that a vesting order
in the usual terms be granted to Third Eye on the
condition that $250,000 be paid to 235Co. or whatever
entity Mr. Leadbetter directs the payment to be made.
That is higher than the mid-point of the range of values
determined by Dr. Roscoe.

[100] The motion judge expressed his opinion, at para. 40, that the Court would
have been authorized to make the vesting order disposing of the royalty rights of

235Co “whether the royalty rights were or were not an interest in land.”
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(2) The Positions of the Parties

[101] The appellant argued that if the royalty rights run with the land, then the
motion judge had no authority under s. 243 of the BIA or s. 100 of the CJA to
vest the mining claims in Third Eye pursuant to the sale process without leaving

the royalty rights in place.

[102] The respondent supported the motion judge’s view that he had authority to

make the vesting order, free of the royalty rights.
(3) Thelssue

[103] The issue is whether the motion judge, in the circumstances of this case —
acting under s. 100 of the CJA and s. 243 of the BIA, its inherent jurisdiction, or
the wording of the vesting order — had jurisdiction to approve a sale that vested

out 235C0’s proprietary interest.

(@) The Context

[104] The motion judge noted that the sale of the mining claims was carried out
in accordance with a court-approved bid process under ss. 100 and 101 of the
CJA and s. 243 of the BIA, working together. It is important to reiterate that the
motion judge was not acting under s. 65.13(7) of the BIA; s. 36(6) of the CCAA;
ss. 66(1.1) and 84.1 of the BIA; or s. 11.3 of the CCAA. Neither the provisions of

the CCAA nor the proposal provisions of the BIA apply to this case.

[105] Sections 100 and 101 of the CJA provide:
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100 A court may by order vest in any person an interest
in real or personal property that the court has authority
to order be disposed of, encumbered or conveyed.

101 (1) In the Superior Court of Justice, an interlocutory
injunction or mandatory order may be granted or a
receiver or receiver and manager may be appointed by
an interlocutory order, where it appears to a judge of the
court to be just or convenient to do so.

(2) An order under subsection (1) may include such
terms as are considered just.

[106] Section 243(1) of the BIA provides:

243 (1) Subject to subsection (1.1), on application by a
secured creditor, a court may appoint a receiver to do
any or all of the following if it considers it to be just or
convenient to do so:

(a) take possession of all or substantially all of the
inventory, accounts receivable or other property
of an insolvent person or bankrupt that was
acquired for or used in relation to a business
carried on by the insolvent person or bankrupt;

(b) exercise any control that the court considers
advisable over that property and over the
insolvent person’s or bankrupt’s business; or

(c) take any other action that the court considers
advisable.

[107] These provisions do not expressly authorize a court to take real property

out of the hands of a third party.
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(b) Does the Superior Court’s inherent jurisdiction give jurisdiction to
grant a vesting order in these circumstances?

[108] The Superior Court of Justice has all of the jurisdiction, power, and
authority historically exercised by courts of common law and equity in England
and Ontario, as provided in s. 11(2) of the CJA. This power includes making
vesting orders: CJA, at s. 100. However, this Court has interpreted these
provisions as conferring no greater authority on the Superior Court than was

previously recognized at equity.

[109] The leading text — Houlden, Bankruptcy and Insolvency Law of Canada, at

Part XI, L§21 — notes:

A vesting order should only be granted if the facts are
not in dispute and there is no other available or
reasonably convenient remedy; or in exceptional
circumstances where compliance with the regular and
recognized procedure for sale of real estate would result
in an injustice. In a receivership, the sale of the real
estate should first be approved by the court. The
application for approval should be served upon the
registered owner and all interested parties. If the sale is
approved, the receiver may subsequently apply for a
vesting order, but a vesting order should not be made
until the rights of all interested parties have either been
relinquished or been extinguished by due process.
[Citations omitted.]

[110] The leading judicial authority in Ontario is Trick v. Trick (2006), 81 O.R.
(3d) 241 (C.A)), leave to appeal refused, [2006] S.C.C.A. No. 388. In that case,

Lang J.A. stated, at para. 19, that s. 100 of the CJA:
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[P]rovides a court with jurisdiction to vest property in a
person but only if the court also possesses the
"authority to order [that the property] be disposed of,
encumbered or conveyed". Thus, s. 100 only provides a
mechanism to give the applicant the ownership or
possession of property to which he or she is otherwise
entitled; it does not provide a free standing right to
property simply because the court considers that result
equitable. [Footnote omitted. Emphasis added.]

[111] At equity and common law, a party must have a valid and independent
entitlement to possession or ownership in order for a court to issue a vesting
order that extinguishes a third party’s real property interest. Several cases have
held that the inherent jurisdiction of the Superior Courts does not confer the
power to take real property from third parties simply because the court considers
it equitable to other stakeholders. Rather, it gives courts authority to bring about
a transfer of title to a party who is otherwise or independently entitled to it. See
also 2022177 Ontario Inc. v. Toronto Hanna Properties Ltd., 203 O.A.C. 220, at
para 49. See also Clarkson Co. v. Credit foncier franco canadien (1985), 57

C.B.R. (N.S.) 283 (Sask. C.A.), at p. 284.

[112] Although this court has referred obliquely to this issue in several cases, we

have never faced it squarely.
(c) The Policy Context

[113] The policy context is well set out by Wilton-Siegel J. in 1565397 Ontario
Inc., Re, [2009] O.J. No. 2596, 54 C.B.R. (5th) 262 (S.C.). In that case, a

numbered company delivered an undertaking at closing to later transfer part of
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the real property to two parties. The company became insolvent, and a receiver
was appointed. Although the undertakings were not registered on title until after
the appointment of the receiver, the relevant parties had actual notice of them.
The receiver attempted to sell the property free of the undertakings. The Court

refused to permit the sale. Justice Wilton-Siegel stated, at para. 60:

I know of no law that permits a court to authorize a
receiver to terminate a proprietary interest in land in
such manner. The effect of any such extinguishment ...
amounts to expropriation of the respondents’ assets in
favour of subordinate or unsecured creditors.

[114] He added, at para. 67: “| do not think the Court has the authority to order a
sale” of the third party’s proprietary interests “on the basis proposed” by the
receiver. Among the reasons he gave for refusing a vesting order, at para 68,

was that the third party’s interest was not subject to the receivership:

Such interests in the Property reside in the respondents
whose property is not subject to the receivership. ...
[The receiver] cannot have taken possession of, or
otherwise have any interest in, the respondents'
interests in the Property, regardless of the terms of the
Receivership Order because the Order extends only to
the assets of [the debtor]. As such, the [receiver] has no
authority under the Receivership Order to sell the
interests of the respondents. Nor does the Court have
the authority to grant such an order in the absence of
the appointment of a receiver over the respondents'
property and assets.

[115] See also Blue Note Caribou Mines Inc., Re, 2010 NBQB 91, 356 N.B.R.

(2d) 236, leave to appeal to N.B.C.A. refused, [2010] N.B.J. No. 267.
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(4) The Context for Further Submissions

[116] There are several situations in which courts have considered vesting
orders that vest out a third party’s proprietary interest. | address several, and

there may be others.
(a) The “narrow circumstances” exception

[117] Several cases have held that in some narrow circumstances, courts may
issue a vesting order that extinguishes third party interests. Such circumstances
appear to include situations where doing so would provide added certainty, and
there is no evidence of competing proprietary interests: BTR Global Opportunity
Trading Ltd. v. RBC Dexia Investor Services Trust, 2012 ONSC 1868, at paras.

5, 18, 20-21.

[118] What are the narrow circumstances in which a Superior Court judge may
issue a vesting order under s. 100 of the CJA that vests out a third party’s
proprietary interest, when s. 65.13(7) of the BIA; s. 36(6) of the CCAA; ss.

66(1.1) and 84.1 of the BIA; or s. 11.3 of the CCAA do not apply?
(b) The equities

[119] Courts have also considered the “equities” in determining whether to issue
a vesting order. Although the term, “equities”, is an ambiguous word, the vesting
order cases have tended to use it to describe their work in establishing priorities

among interests. See, for example, Meridian Credit Union v. 984 Bay Street Inc.,
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[2005] O.J. No. 3707 (S.C.), revd [2006] O.J. No. 1726 (C.A.), and [2006] O.J.
No. 3169 (S.C.). See also Romspen Investment Corp. v. Woods Property
Development Inc., 2011 ONSC 3648, 75 C.B.R. (5th) 109, rev’d 2011 ONCA
817, 286 O.A.C. 189; and Firm Capital Mortgage Fund Inc. v. 2012241 Ontario

Ltd., 2012 ONSC 4816, 99 C.B.R. (5th) 120.
(c) Have commercial practices expanded the court’s jurisdiction?

[120] Finally, under the rubric of “equitable considerations”, s.100 of the CJA,
and the Superior Court’s inherent jurisdiction, has the permissible reach of the
vesting order grown to permit a court to vest out virtually any interests in an
asset? See, for example, David Bish and Lee Cassey, “Vesting Orders Part 1:
The Origin and Development” (2015) 32(4) Nat. Insol. Rev. 41; and “Vesting

Orders Part 2: The Scope of Vesting Orders” (2015) 32(5) Nat. Insol. Rev. 53.
(5) The Question Requiring Additional Argument

[121] To summarize the discussion, the question to be addressed in additional
argument before this panel is: Whether and under what circumstances and
limitations (including the ones enumerated above) a Superior Court judge has
jurisdiction to extinguish a third party’s interest in land using a vesting order,
under s. 100 of the CJA and s. 243 of the BIA, where s. 65.13(7) of the BIA; s.

36(6) of the CCAA; ss. 66(1.1) and 84.1 of the BIA; or s. 11.3 of the CCAA do not

apply?
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[122] | turn now to the issue of remedy.
F. THE FOURTH ISSUE: REMEDY

[123] Regrettably, the parties did not fully address what this court should do by

way of remedy if it were to allow the appeal.

[124] The appellant effectively seeks rectification of the register to reflect the
GORs. | note that in Sheard v. Peacock, 2012 ONSC 4237, the motion judge
treated the application to set aside the vesting order as an application for

rectification.

[125] As noted earlier, even though registration of the vesting order has effected
a conveyance of the mining claims, the appellant is not necessarily without a
remedy. As Blair J.A. observed in Regal Constellation, an aggrieved party like

the appellant may seek a remedy under the regime established by the LTA.

[126] Because this court has found that 235Co has an interest in land, it could be
entitled to rectification of the register under ss. 159 and 160 of the LTA, which

provide:

159. Subject to any estates or rights acquired by
registration under this Act, where a court of competent
jurisdiction has decided that a person is entitled to an
estate, right or interest in or to registered land or a
charge and as a consequence of the decision the court
is of [the] opinion that a rectification of the register is
required, the court may make an order directing the
register to be rectified in such manner as is considered
just.
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160. Subject to any estates or rights acquired by
registration under this Act, if a person is aggrieved by
an entry made, or by the omission of an entry from the
register, or if default is made or unnecessary delay
takes place in making an entry in the register, the
person aggrieved by the entry, omission, default or
delay may apply to the court for an order that the
register be rectified, and the court may either refuse the
application with or without costs to be paid by the
applicant or may, if satisfied of the justice of the case,
make an order for the rectification of the register.

[127] However, providing a remedy gives rise to several difficulties. First, there is
no information before the court on whether an innocent third party acquired an
interest from Third Eye after the vesting order was registered, which would debar

a remedy.

[128] Second, in its Notice of Appeal, the appellant requested this court to vary
the vesting order to remove the appellant’s interest from the schedule of claims
to be discharged from title of the property and to add its interests to the schedule
of permitted encumbrances. The respondent submitted that this is not possible
because its accepted Offer to Purchase was “predicated on the elimination of the
GORs.” The respondent argued that “[i]t was not open to the Motions Judge to
Impose additional terms on the Transaction that were not agreed to by the
parties, and 235Co cannot ask for those terms to be imposed on appeal.” | do not
know whether the respondent would want to press this position in an argument

about the appropriate remedy.
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[129] In the circumstances, it would not be prudent to exercise authority under
s.134 of the CJA and ss. 159 and 160 of the LTA to rectify title without hearing
argument from the parties on whether additional evidence is necessary, how it

should be received, and on any other remedial issues arising from this decision.
G. DISPOSITION

[130] The next phase of the appeal, assuming the parties choose to pursue it,
requires case management to coordinate written submissions on the issues
raised in these reasons and to consider the necessity of oral submissions, and |

would refer the parties to the Registrar to make the necessary arrangements.

Released:
“‘MAR 15 2018” “P. Lauwers J.A.”
“‘SP” ‘I agree S.E. Pepall J.A”

‘| agree Grant Huscroft J.A.”
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Reasons delivered: January 24, 2002.

Present: McLachlin C.J. and Gonthier, lacobucci, Major,
Bastarache, Binnie and LeBel JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ALBERTA

Commercial law — Oil and gas industry — Overriding
royalties — Whether overriding royalties arising from
working interest capable of being interest in land.

The appellant Bank was a secured creditor of D, a
corporation in liquidation. The trustee in bankruptcy
wanted to sell all the oil and gas properties of D. One
issue of concern was whether any such sale would be
subject to overriding royalties arising out of the working
interest held by D. Also, the respondents held overriding
royalties and claimed priority over the Bank, as to the
assets of D, because their interests, as protected by
caveats filed in a land registration office, preceded the
Bank’s loans to D and its predecessors. The caveats
claimed an interest in D’s working interest as a result
of services performed for D and/or its predecessors.
The chambers judge granted the Bank’s application for
a preliminary determination finding that an overriding
royalty interest cannot be an interest in land. The Court
of Appeal set aside that decision, holding that overriding
royalty interests can, subject to the intention of the
parties, be interests in land.

Held: The appeal should be dismissed.

Banque de Montréal Appelante

C.

Enchant Resources Ltd. et
D. S. Willness  Intimés

REPERTORIE : BANQUE DE MONTREAL c. DYNEX
PETROLEUM LTD.

Référence neutre : 2002 CSC 7.
N© du greffe : 27766.

Audition et jugement : 9 novembre 2001.
Motifs déposés : 24 janvier 2002.

Présents : Le juge en chef McLachlin et les juges
Gonthier, Iacobucci, Major, Bastarache, Binnie et
LeBel.

EN APPEL DE LA COUR D’APPEL DE L’ALBERTA

Droit commercial — Industrie pétroliére et gaziere —
Redevances dérogatoires — Une redevance dérogatoire
issue d’une participation directe peut-elle constituer un
intérét foncier?

La Banque appelante était un créancier garanti de
D, société en voie de liquidation. Le syndic de faillite
voulait vendre tous les avoirs gaziers et pétroliers de
D. Se posait donc notamment la question de savoir
si la vente serait conclue sous réserve des redevances
dérogatoires provenant de la participation directe déte-
nue par D. Par ailleurs, les intimés étaient titulaires de
redevances dérogatoires et prétendaient prendre rang
avant la Banque quant aux avoirs de D, parce que leurs
intéréts, protégés par des oppositions déposées a un
bureau d’enregistrement foncier, étaient antérieurs aux
préts consentis par la Banque a D et a ses prédécesseurs.
Les oppositions faisaient valoir un intérét dans la partici-
pation directe détenue par D par suite de la fourniture de
services a D ou a ses prédécesseurs. Le juge en chambre
a accueilli la demande présentée par la Banque en vue de
faire statuer de fagon préliminaire qu’un droit de rede-
vance dérogatoire ne pouvait constituer un intérét fon-
cier. La Cour d’appel a infirmé cette décision, statuant
qu’un droit de redevance dérogatoire peut constituer un
intérét foncier, a condition que telle soit I’intention des
parties.

Arrét : Le pourvoi est rejeté.
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The common law prohibition against the creation of
an interest in land from an incorporeal hereditament is
inapplicable to the oil and gas industry given its practices
and the support found in the law. A royalty which is
an interest in land may be created from an incorporeal
hereditament such as a working interest or a profit a
prendre if that is the intention of the parties.
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The judgment of the Court was delivered by

MAJOR J. —
I. Introduction

This appeal arises from an application made by
the appellant Bank of Montreal before the cham-
bers judge in the Alberta Court of Queen’s Bench
for a determination that, as a matter of law, an
overriding royalty is incapable of being an inter-
est in land. The application was opposed by sev-
eral defendants including the respondents in this
Court, Enchant Resources Ltd. (“Enchant”) and
D. S. Willness (“Willness”), each holders of over-
riding royalties who claim their interests to be inter-
ests in land. The learned chambers judge allowed
the Bank’s application which the Alberta Court of
Appeal reversed, holding that an overriding royalty
is capable of being an interest in land. This appeal
to the Supreme Court of Canada was dismissed with
reasons to follow.

II. Facts

The material filed and submissions of counsel
indicated that royalty arrangements are common
forms of arranging exploration and production
in the oil and gas industry in Alberta. Typically,
the owner of minerals in situ will lease to a poten-
tial producer the right to extract such minerals.
This right is known as a working interest. A roy-
alty is an unencumbered share or fractional interest
in the gross production of such working interest. A
lessor’s royalty is a royalty granted to (or reserved
by) the initial lessor. An overriding royalty or a
gross overriding royalty is a royalty granted nor-
mally by the owner of a working interest to a
third party in exchange for consideration which
could include, but is not limited to, money or serv-
ices (e.g., drilling or geological surveying) (G. J.
Davies, “The Legal Characterization of Overriding
Royalty Interests in Oil and Gas” (1972), 10 Alta.
L. Rev. 232, at p. 233). The rights and obligations

James C. Crawford, c.r., Frank R. Dearlove et
Scott H. D. Bower, pour les intimés.

Version frangaise du jugement de la Cour rendu
par

LE JUGE MAJOR —
I. Introduction

Le présent pourvoi vise une demande que la
Banque de Montréal, appelante, a présentée a un
juge de la Cour du Banc de la Reine de I’ Alberta sié-
geant en chambre afin qu’il statue, en droit, qu'une
redevance dérogatoire ne peut constituer un intérét
foncier. Plusieurs défendeurs se sont opposés a la
demande. Au nombre des opposants figuraient les
intimé€s devant notre Cour, Enchant Resources Ltd.
(« Enchant ») et D. S. Willness (« Willness »), titu-
laires de redevances dérogatoires qui prétendaient
détenir un intérét foncier. Le juge a fait droit a la
demande de la Banque. La Cour d’appel de I’Al-
berta a infirmé cette décision, statuant qu’une rede-
vance dérogatoire peut étre un intérét foncier. Notre
Cour a rejeté le pourvoi, avec motifs a suivre.

II. Les faits

Les pieces produites et les plaidoiries des avo-
cats révelent que les arrangements en matiere de
redevances sont de pratique courante en Alberta
dans le secteur de I’exploration et de la production
pétrolieres et gazieres. D’ordinaire, le propriétaire
des minéraux in situ donne a bail a un producteur
potentiel le droit d’extraire ces minéraux. Pour
désigner ce droit, on utilise 1’expression « parti-
cipation directe ». Une redevance est une part ou
participation fractionnaire non grevée dans la pro-
duction brute issue de cette participation directe. La
redevance du bailleur est une redevance accordée au
bailleur initial (ou qu’il se réserve). Une redevance
dérogatoire ou redevance dérogatoire brute est une
redevance accordée normalement par le titulaire
d’une participation directe a un tiers en échange
d’une contrepartie qui peut comprendre notamment
une somme d’argent ou des services (par exemple,
le forage ou les études géologiques) (G. J. Davies,
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of the two types of royalties are identical. The
only difference is to whom the royalty was initially
granted.

The appellant Bank of Montreal was a secured
creditor of Dynex Petroleum Ltd. (“Dynex”), a cor-
poration in liquidation. The trustee in bankruptcy
wanted to sell all the oil and gas properties of
Dynex. One issue was whether any such sale would
be subject to overriding royalties arising out of the
working interest held by Dynex. Also, there were
several competing claims against the appellant,
which by the time of this appeal had narrowed to
the overriding royalties of the respondents Enchant
and Willness, who claimed a preference by way of a
caveat filed in the South Alberta Land Registration
District, claiming an interest in Dynex’s working
interest as a result of services performed for Dynex
and/or its predecessors. The respondents claimed
their royalty rights comprised interests in land and
claimed priority over the appellant because their
interests, as protected by caveats, preceded the
appellant’s loans to Dynex and its predecessors.
The appellant submitted that at common law an
interest in land could not arise from an incorporeal
hereditament and therefore the respondents’ over-
riding royalties (which arose from a working inter-
est, an incorporeal hereditament) did not rank higher
in priority than the appellant’s security interest.

This case pits this ancient common law rule
against a common practice in the oil and gas indus-
try. The Court is asked to resolve the apparent con-
flict.

III. Judicial History

The appellant applied to the Court of Queen’s
Bench of Alberta ((1995), 39 Alta. L.R. (3d) 66)
for a preliminary determination that the overriding
royalty interests do not constitute interests in land.
The learned chambers judge, Rooke J. in allowing
the application held at para. 3 that:

« The Legal Characterization of Overriding Royalty
Interests in Oil and Gas » (1972), 10 Alta. L.
Rev. 232, p. 233). Les mémes droits et obligations
se rattachent aux deux types de redevance. Seul les
différencie le fait que la redevance n’est pas accor-
dée initialement a la méme personne.

LaBanque de Montréal, appelante, était un créan-
cier garanti de Dynex Petroleum Ltd. (« Dynex »),
société en voie de liquidation. Le syndic de faillite
voulait vendre tous les avoirs gaziers et pétroliers
de Dynex. La question se posait donc de savoir si
la vente serait conclue sous réserve des redevances
dérogatoires provenant de la participation directe
détenue par Dynex. De plus, I’appelante se voyait
opposer plusieurs réclamations concurrentes dont
ne subsistaient plus, au moment du présent pourvoi,
que les redevances dérogatoires des intimés Enchant
et Willness, qui revendiquaient un rang prioritaire en
invoquant une opposition déposée au bureau d’en-
registrement foncier du district du sud de 1’ Alberta,
faisant valoir un intérét dans la participation directe
détenue par Dynex par suite de la fourniture de ser-
vices a Dynex ou a ses prédécesseurs. Les intimés
soutenaient que leurs droits de redevance compor-
taient des intéréts fonciers et prétendaient prendre
rang avant I’appelante parce que leurs intéréts pro-
tégés par les oppositions étaient antérieurs aux préts
consentis par I’appelante a Dynex et a ses prédéces-
seurs. L’appelante a soutenu que, en common law,
un intérét foncier ne pouvait dériver d’un héritage
incorporel et que, partant, les redevances dérogatoi-
res des intimés (dérivées d’une participation directe
et, donc, d’un héritage incorporel) ne prenaient pas
rang avant la slireté qu’elle détenait.

La présente affaire oppose cette ancienne regle
de common law et une pratique courante du secteur
pétrolier et gazier. La Cour est appelée a trancher ce
conflit apparent.

III. Historique des procédures judiciaires

L’appelante a demandé a la Cour du Banc de la
Reine de I’ Alberta ((1995), 39 Alta. L.R. (3d) 66) de
statuer, par une décision préliminaire, que les droits
de redevance dérogatoire ne constituaient pas des
intéréts fonciers. Le juge Rooke siégeant en chambre
a fait droit a la demande en ces termes, au par. 3 :
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. . as a matter of law, a lessee of an oil and gas lease
(which is a profit a prendre), which is in itself an inter-
est in land, obtained from a lessor (whether the Crown or
freehold), cannot in law pass on an interest in land to a
third party.

He also concluded that if an interest in land could
issue from a profit a prendre, which he held that it
could not, the matter could not be determined sum-
marily as evidence would be necessary to examine
the language of the instruments and the intentions
of the parties.

After a review of policy considerations, industry
practice and Canadian and United States case law,
the Alberta Court of Appeal ((1999), 74 Alta. L.R.
(3d) 219) concluded that overriding royalty interests
can constitute interests in land if intended by the
parties. For substantially the same reasons as the
Court of Appeal, I conclude that overriding royalty
interests can be interests in land.

IV. Issue

Can an overriding royalty issued from a working
interest (an incorporeal hereditament) be an interest
in land?

V. Analysis

At common law, an interest in land could issue
from a corporeal hereditament but not from an
incorporeal hereditament.  “Corporeal heredita-
ment” is defined by The Dictionary of Canadian
Law (2nd ed. 1995) as:

1. A material object in contrast to a right. It may include
land, buildings, minerals, trees or fixtures. . ..
2. Land. . ..

“Incorporeal hereditament” is defined as:

1. “(Aright). . .inland, which (includes) such things as
rent charges, annuities, easements, profits a prendre, and
soon.”. ..

[TRADUCTION] . . . en droit, le preneur a bail d’une con-
cession pétroliere et gaziere (qui est un profit a prendre),
qui est en soi un intérét foncier, obtenue d’un bailleur
(location de la Couronne ou location a bail franche), ne
peut, en common law, transmettre un intérét foncier a un
tiers.

Il a également conclu que, si un intérét foncier pou-
vait dériver d’un profit a prendre — solution qu’il
a écartée —, la question ne pourrait étre tranchée
sommairement, car une preuve serait nécessaire aux
fins de I’examen des termes des instruments et de
I’intention des parties.

Apres avoir examiné les considérations de prin-
cipe, la pratique du secteur d’activité en cause et
la jurisprudence canadienne et américaine, la Cour
d’appel de I’ Alberta ((1999), 74 Alta. L.R. (3d) 219)
a conclu que les droits de redevance dérogatoire
pouvaient constituer des intéréts fonciers si telle
était I’intention des parties. M’appuyant essentiel-
lement sur les mémes motifs que la Cour d’appel, je
suis d’avis que les droits de redevance dérogatoire
peuvent constituer des intéréts fonciers.

IV. La question en litige

Une redevance dérogatoire issue d’une participa-
tion directe (un héritage incorporel) peut-elle cons-
tituer un intérét foncier?

V. Analyse

En common law, un intérét foncier pouvait étre
issu d’un héritage corporel, mais non d’un héritage
incorporel. Dans le Dictionary of Canadian Law (2°
éd. 1995), la notion de « corporeal hereditament »
(héritage corporel) est définie comme suit :

[TRADUCTION]

1. Chose matérielle par contraste avec un droit. Peut
s’entendre de fonds de terre, batiments, minéraux, arbres
ou accessoires fixes. . .

2. Fonds de terre. . .

L’expression « incorporeal hereditament » (héri-
tage incorporel) est définie comme suit :

[TRADUCTION]

1. « (Droit) . . . sur un fonds de terre, qui (inclut) des
choses telles que les rentes-charges, annuités, servitudes,
profits a prendre, etc. » . . .
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2. Property whichis not tangible but can be inherited. . . .

In Berkheiser v. Berkheiser, [1957] S.C.R. 387,
at p. 392, Rand J. held that an oil and gas lease, the
interest from which an overriding royalty is cre-
ated, can be a profit a prendre, an interest in land.
A profit a prendre is an incorporeal hereditament.
The appellant has submitted that at common law,
an interest in land could not issue from an incorpo-
real hereditament and therefore overriding royalties
cannot be interests in land.

Canadian case law suggests otherwise. In
Saskatchewan Minerals v. Keyes, [1972] S.C.R. 703,
the majority declined to decide whether an overrid-
ing royalty could be an interest in land. However,
Laskin J. in dissent specifically addressed that issue.
He did not find the distinction between corporeal
and incorporeal hereditaments to be useful in this
context and discussed the difficulty of conforming
new commercial concepts to anachronistic catego-
ries at p. 722:

The language of “corporeal” and “incorporeal” does
not point up the distinction between the legal interest and
its subject-matter. On this distinction, all legal interests
are “incorporeal”, and it is only the unconfronted force
of a long history that makes it necessary in this case to
examine certain institutions of property in the common
law provinces through an antiquated system of classifi-
cation and an antiquated terminology. The association
of rents and royalties has run through the cases (as in Re
Dawson and Bell, supra, the Berkheiser case, supra, and
cf. Attorney-General of Ontario v. Mercer, at p. 777) but
without the necessity hitherto in this Court to test them
against the common law classifications of interests in
land or to determine whether those classifications are
broad enough to embrace a royalty in gross.

Laskin J. referred to Berkheiser, supra, where
Rand J. held that a royalty was analogous to rent.
While that case involved a lessor’s royalty, Laskin
J. found that although theoretically the holder of
a lessor’s royalty holds an interest in reversion,
whereas the holder of an overriding royalty does
not, since in essence the two interests are identical,

2. Bien qui n’est pas matériel, mais qui peut étre transmis
par voie héréditaire . . .

Dans Berkheiser c. Berkheiser, [1957] R.C.S.
387, p. 392, le juge Rand a décidé qu’une concession
pétroliere et gaziere, I'intérét dont est issue une
redevance dérogatoire, peut €tre un profit a pren-
dre, un intérét foncier. Un profit a prendre est un
héritage incorporel. L’appelante a prétendu que, en
common law, un intérét foncier ne pouvait étre issu
d’un héritage incorporel et que, par conséquent, les
redevances dérogatoires ne pouvaient pas constituer
des intéréts fonciers.

La jurisprudence canadienne semble indiquer le
contraire. Dans Saskatchewan Minerals c. Keyes,
[1972] R.C.S. 703, la Cour supréme a la majorité
s’est abstenue de décider si une redevance déroga-
toire pouvait constituer un intérét foncier. Toutefois,
le juge Laskin, dissident, s’est intéressé précisément
a cette question. Il n’a pas jugé la distinction entre
les héritages corporels et incorporels utile dans ce
contexte et il a traité de la difficulté de concilier les
concepts modernes du commerce et les catégories
anachroniques a la p. 722 :

Les expressions « corporel » et « incorporel » ne font
pas ressortir la distinction entre I’intérét en droit et 1’objet
auquel il se rattache. D’apres cette distinction tous les
intéréts en droit sont « incorporels », et c’est I’autorité
jamais attaquée d’une longue évolution historique qui
nous oblige ici a étudier certaines institutions de la pro-
priété dans les provinces régies par la common law au
moyen d’un systeme de classification suranné et d’une
terminologie surannée. Les rentes et les redevances ont
été associées dans la jurisprudence (par exemple, dans
les cause Re Dawson and Bell et Berkheiser, précitées;
voir aussi Attorney General of Ontario v. Mercer, p. 777),
mais jusqu’a maintenant, cette Cour n’a jamais eu a les
analyser en regard de la classification des intéréts dans un
bien-fonds en common law, ni a déterminer si cette clas-
sification est assez générale pour englober une redevance
existant par elle-méme.

N

Le juge Laskin s’est reporté a la décision
Berkheiser, précitée, ou le juge Rand a décidé
qu’'une redevance était assimilable a une rente.
Bien que cette affaire ait porté sur une redevance
de bailleur, le juge Laskin a estimé que, méme si
en théorie le titulaire d’une redevance de bailleur
détient un intérét de réversion, ce qui n’est pas le
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there should be no distinction between the two roy-
alty interests in their treatment as interests in land.
The effect of Laskin J.’s reasons was to render inap-
plicable, at least insofar as overriding royalties, the
common law rule against creating interests in land
out of incorporeal interests.

Laskin J. concluded that the overriding royalty
was an interest in land, analogous to a rent-charge.
It is significant that he did not find all overriding
royalty interests to be interests in land. He held that
the intentions of the parties judged by the language
creating the royalty would determine whether the
parties intended to create an interest in land or to
create contractual rights only.

In Scurry-Rainbow Oil Ltd. v. Galloway Estate
(1993), 138 A.R. 321 (Q.B.), aff’d (1994), 157
A.R. 65 (C.A.), and in Canco Oil and Gas Ltd. v.
Saskatchewan (1991), 89 Sask. R. 37 (Q.B.), Hunt
J. and Matheson J. respectively relied upon the dis-
sent in Keyes, supra, to find that lessor royalties can
be interests in land depending on the intentions of
the parties and the language used to create the inter-
est. The Court of Appeal in Scurry-Rainbow did not
base its decision on this issue.

The appellant referred to cases that held roy-
alty interests not to be interests in land. (See St.
Lawrence Petroleum Ltd. v. Bailey Selburn Oil &
Gas Ltd., [1963] S.C.R. 482; Vanguard Petroleums
Ltd. v. Vermont Oil & Gas Ltd., [1977] 2 W.W.R. 66
(Alta. S.C.T.D.); Isaac v. Cook (1982), 44 C.B.R. 39
(N.W.T.S.C.); Guaranty Trust Co. v. Hetherington
(1987), 50 Alta. L.R. (2d) 193 (Q.B.), aff’d in part
[1989] 5 W.W.R. 340 (Alta. C.A.); Vandergrift v.
Coseka Resources Ltd. (1989), 67 Alta. L.R. (2d)
17 (Q.B.); Nova Scotia Business Capital Corp. v.
Coxheath Gold Holdings Ltd. (1993), 128 N.S.R.
(2d) 118 (S.C.).) Although each of these cases held
that the royalty therein is not an interest in land, they
do not support the proposition that a royalty cannot
be an interest in land. In each case the court found

cas du titulaire d’une redevance dérogatoire, il n’y
avait pas lieu de faire de distinction entre ces deux
redevances dans I’effet qui leur est attribué a titre
d’intéréts fonciers, puisque les deux intéréts sont
essentiellement identiques. Les motifs du juge
Laskin ont eu pour effet de rendre inapplicable, du
moins quant aux redevances dérogatoires, la regle
de common law interdisant la création d’intéréts
fonciers a partir d’intéréts incorporels.

Le juge Laskin a conclu que la redevance déro-
gatoire était un intérét foncier, analogue a une
rente-charge. Il est significatif qu’il n’ait pas jugé
que toutes les redevances dérogatoires étaient des
intéréts fonciers. Il a estimé que les intentions des
parties révélées par les termes du contrat de rede-
vance permettraient de décider si les parties avaient
I’intention de créer un intérét foncier ou uniquement
des droits contractuels.

Dans Scurry-Rainbow Oil Ltd. c. Galloway Estate
(1993), 138 A.R. 321 (B.R.), conf. par (1994), 157
A.R. 65 (C.A)), et dans Canco Oil and Gas Ltd. c.
Saskatchewan (1991), 89 Sask. R. 37 (B.R.), les
juges Hunt et Matheson, respectivement, se sont
fondés sur 1’opinion dissidente exprimée dans
Keyes, précité, pour conclure que les redevances de
bailleur pouvaient étre des intéréts fonciers selon
les intentions des parties et les termes employés
pour créer I'intérét. La Cour d’appel dans Scurry-
Rainbow n’ a pas fond€ sa décision sur cette question.

L’appelante a cité des décisions ou il a été jugé
que des droits de redevance n’étaient pas des inté-
réts fonciers. (Voir St. Lawrence Petroleum Ltd. c.
Bailey Selburn Oil & Gas Ltd., [1963] R.C.S. 482;
Vanguard Petroleums Ltd. c. Vermont Oil & Gas Ltd.,
[1977] 2 W.W.R. 66 (C.S. 1™ inst. Alb.); Isaac c.
Cook (1982), 44 C.B.R. 39 (C.S.T.N.-O.); Guaranty
Trust Co. c. Hetherington (1987), 50 Alta. L.R. (2d)
193 (B.R.), conf. en partie par [1989] 5 W.W.R. 340
(C.A. Alb.); Vandergrift c. Coseka Resources Ltd.
(1989), 67 Alta. L.R. (2d) 17 (B.R.); Nova Scotia
Business Capital Corp. c. Coxheath Gold Holdings
Ltd. (1993), 128 N.S.R. (2d) 118 (C.S.).) Bien que
dans toutes ces décisions, il ait été statué que la rede-
vance en cause n’était pas un intérét foncier, elles ne
permettent pas d’affirmer qu’une redevance ne peut
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that the language used by the parties in creating the
interest did not evidence the intention to create an
interest in land.

That royalties can be interests in land finds sup-
portin W. H. Ellis’s “Property Status of Royalties in
Canadian Oil and Gas Law” (1984), 22 Alta. L. Rev.
1, at p. 10:

Royalties, as used in the oil and gas industry, make
sense only if they are property interests in unproduced
minerals. Owners of mineral rights should be able to
create them as such if they make clear their intent to do
SO.

In Oil & Gas Agreements Update (1989), J. F.
Newman in his article “Can a Gross Overriding
Royalty Be an Interest in Land?” concludes that
most parties to an overriding royalty interest intend
for such interest to be an interest in land. Evidence
of this is the common practice of registering caveats
in the Land Titles Office of Alberta seeking to pro-
tect that interest.

The oil and gas industry, which developed largely
in the second half of the 20th century and continues
to evolve, is governed by a combination of statute
and common law. The application of common law
concepts to a new or developing industry is useful
as it provides the participants in the industry and
the courts some framework for the legal structure
of the industry. It should come as no surprise that
some common law concepts, developed in different
social, industrial and legal contexts, are inapplicable
in the unique context of the industry and its prac-
tices.

The appellant could not offer any convincing
policy reasons for maintaining the common law
prohibition on the creation of an interest in land
from an incorporeal hereditament other than fidelity
to common law principles. Given the custom in the
oil and gas industry and the support found in case

jamais étre un intérét foncier. Dans chacune, la cour
a conclu que les termes employés par les parties
pour créer I'intérét ne révélaient pas I'intention de
créer un intérét foncier.

La these selon laquelle les redevances peuvent
constituer des intéréts fonciers est étayée par 1’ar-
ticle de W. H. Ellis, « Property Status of Royalties
in Canadian Oil and Gas Law » (1984), 22 Alta. L.
Rev. 1,p. 10:

[TRADUCTION] Les redevances, telles qu’utilisées
dans le secteur des hydrocarbures, n’ont de sens que
si elles constituent des intéréts de propriété dans les
minéraux non encore produits. Les titulaires des droits
miniers doivent pouvoir créer de tels intéréts, s’ils préci-
sent clairement que telle est leur intention.

Dans I’article intitulé « Can a Gross Overriding
Royalty Be an Interest in Land? », publié€ dans Oil
& Gas Agreements Update (1989), J. F. Newman
conclut que, la plupart du temps, il est de I’intention
des parties a un contrat de redevance dérogatoire
que le droit de redevance constitue un intérét fon-
cier. En fait foi la pratique courante qui consiste a
enregistrer des oppositions au bureau d’enregistre-
ment des titres fonciers de 1’ Alberta afin de protéger
ces intéréts.

Le secteur des hydrocarbures, qui s’est développé
en grande partie dans la seconde moitié du XX°
siecle et continue d’évoluer, est régi par un ensemble
de lois et de regles de common law. L’application
des notions de common law a une industrie nou-
velle ou en évolution est utile, car elle fournit aux
intervenants de 1’industrie et aux tribunaux un cadre
juridique a I'intérieur duquel structurer les activités
de ce secteur. Il n’est guere étonnant que certaines
notions de common law élaborées dans des contex-
tes sociaux, industriels et juridiques différents soient
inapplicables dans le contexte particulier de ce sec-
teur d’activité et de ses pratiques.

L’appelante n’a pu invoquer aucune raison de
principe convaincante justifiant le maintien de la
regle de common law qui interdit la création d’un
intérét foncier a partir d’un héritage incorporel, si ce
n’est la fidélité aux principes de common law. Etant
donné, d’une part, la coutume dans le secteur des
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law, it is proper and reasonable that the law should
acknowledge that an overriding royalty interest can,
subject to the intention of the parties, be an interest
in land.

The Alberta Court of Appeal offered compelling
insight into the evolution of the law at para. 52:

The principles inherent in the above argument need
not be applied to prevent an overriding royalty from being
an interest in land for a number of reasons. First, royal-
ties and ORRs need not be classified into a traditional
common law property category unsuited to the realities
of the oil and gas industry and need not be subject to the
arcane strictures of traditional categories. Second, some
authorities suggest it is possible to have an incorporeal
interest (an overriding royalty) created from an incorpo-
real interest. Third, even if it is not possible, the rule need
not be blindly adhered to because, as stated by Mr. Justice
Holmes in “The Path of the Law” (1897) 10 Harv. L. Rev.
457 at p. 469, it is “revolting to have no better reason for
a rule of law than that so it was laid down in the time of
Henry IV,” and “still more revolting if the grounds upon
which it was laid down have vanished long since, and the
rule persists from blind imitation of the past.”

In Friedmann Equity Developments Inc. v. Final
Note Ltd., [2000] 1 S.C.R. 842, 2000 SCC 34, at
para. 42, Bastarache J. outlined when changes to the
rules of common law are necessary:

(1) to keep the common law in step with the evolu-
tion of society,

(2) to clarify a legal principle, or
(3) to resolve an inconsistency.

In addition, the change should be incremental, and
its consequences must be capable of assessment.

In this appeal, to clarify the status of overriding
royalties, the prohibition of the creation of an inter-
est in land from an incorporeal hereditament is inap-
plicable. A royalty which is an interest in land may
be created from an incorporeal hereditament such as

hydrocarbures et, d’autre part, I’appui fourni par la
jurisprudence, il est opportun et raisonnable que la
loi reconnaisse qu’un droit de redevance dérogatoire
peut constituer un intérét foncier, a condition que
telle soit I’intention des parties.

La Cour d’appel de I’Alberta nous offre des
réflexions convaincantes sur I’évolution du droit, au
par. 52 :

[TRADUCTION] 1II n’est pas nécessaire d’appliquer
les principes qui se dégagent de I’argument précité pour
empécher qu’une redevance dérogatoire ne constitue un
intérét foncier, et ce pour plusieurs raisons. D’abord,
il n’est pas nécessaire de classer les redevances et les
redevances dérogatoires dans les catégories classiques
du droit des biens en common law qui ne s’accordent
pas avec les réalités du secteur pétrolier et gazier, ni de
les assujettir aux définitions ésotériques des catégories
classiques. Ensuite, certaines sources semblent indiquer
qu’il est possible qu’un intérét incorporel (une redevance
dérogatoire) soit créé a partir d’un intérét incorporel.
Enfin, méme si cela n’était pas possible, nous ne serions
pas tenus de suivre la regle aveuglément, puisque, pour
reprendre les propos du juge Holmes dans « The Path
of the Law » (1897) 10 Harv. L. Rev. 457, p. 469, il est
« choquant que la valeur d’une régle de droit ne tienne
qu’a son ancienneté, dit-elle remonter a Henri IV », et
« encore plus choquant que son fondement ait disparu
depuis longtemps, mais qu’elle subsiste en raison d’un
pass€isme aveugle. »

Dans Friedmann Equity Developments Inc. c.
Final Note Ltd., [2000] 1 R.C.S. 842, 2000 CSC 34,
par. 42, le juge Bastarache a mis en lumiere les cas
ou une modification de la common law sera néces-
saire :

(1) pour permettre a la common law de suivre I’évo-
lution de la société;

(2) pour préciser un principe de droit;
(3) pour éliminer une contradiction.

De plus, la modification doit étre graduelle et ses
conséquences doivent pouvoir étre évaluées.

Dans le présent pourvoi, pour préciser le droit en
matiere de redevances dérogatoires, I’interdiction de
créer un intérét foncier a partir d’un héritage incor-
porel est inapplicable. Une redevance qui est un
intérét foncier peut étre créée a partir d’un héritage
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a working interest or a profit a prendre, if that is the
intention of the parties.

Virtue J. in Vandergrift, supra, at p. 26, succinctly
stated:

. . it appears reasonably clear that under Canadian law a
“royalty interest” or an “overriding royalty interest” can
be an interest in land if:

1) the language used in describing the interest is
sufficiently precise to show that the parties intended the
royalty to be a grant of an interest in land, rather than a
contractual right to a portion of the oil and gas substances
recovered from the land; and

2) the interest, out of which the royalty is carved, is
itself an interest in land.

VI. Conclusion

The appeal is dismissed with costs to the respond-
ents.

Appeal dismissed.

Solicitors for the appellant:
Toronto.

Jones, Rogers,

Solicitors for the respondents:  McDonald

Crawford; Bennett Jones, Calgary.

incorporel tel qu’une participation directe ou un
profit a prendre, si telle est I’intention des parties.

Dans Vandergrift, précité, p. 26, le juge Virtue dit
succinctement :

[TRADUCTION] . . . il semble assez clair que, selon le
droit canadien, un droit de redevance ou un droit de
redevance dérogatoire peut étre un intérét foncier si les
conditions suivantes sont réunies :

(1) les termes employés pour décrire I'intérét sont
suffisamment précis pour démontrer I’intention des par-
ties que la redevance constitue un intérét foncier, plutot
qu’un droit contractuel sur une fraction des hydrocarbu-
res extraits du sol;

(2) T’intérét dont est issue la redevance est lui-méme
un intérét foncier.

VI. Conclusion

Le pourvoi est rejeté avec dépens en faveur des
Intimés.

Pourvoi rejeté.

Procureurs de ['appelante : Jones, Rogers,

Toronto.

Procureurs des intimés : McDonald Crawford;
Bennett Jones, Calgary.
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McDonald v. Bode Estate Page 2

Summary:

The appellants sought to have an assignment of rents in favour of the respondents
struck from title to their real property. The assignment was a bare assignment, not a
reservation of rents in the initial transfer of the property. The chambers judge
dismissed the application, holding that the assignment of rents ran with the land.
Held: appeal dismissed. An assignment of rents payable pursuant to a surface
lease, like a reservation of rents, is capable of creating an interest in land, provided
that the parties intend that it does so. Registration of the assignment is not proof of
its validity but may provide some evidence of the parties’ intentions. In this case, the
chambers judge’s finding that the parties intended the assignment to run with the
land is entitled to deference; the judge committed no error that would entitle this
Court to overturn this finding.

Reasons for Judgment of the Honourable Mr. Justice Willcock:

Introduction

[1] This is an appeal from an order dismissing an application to strike a charge
registered against the title to real property: an assignment of the rents due under a
surface lease. At issue is whether the assignment of rents in this case runs with the

land or simply creates obligations personal to the parties to the agreement.

Background

[2] In May 2010, the numbered company that is an appellant purchased District
Lot 155, Peace River District, British Columbia, from Foothills Land & Cattle Co. Ltd.
(“Foothills”). In December 2012, the numbered company sold one-third of its interest
in the land to the appellant, Laurie McDonald, and one-third of its interest to the
appellant, Misty Hebert. At the time the property was purchased by the numbered
company, and at the time interests in the property were conveyed to the appellants
Ms. McDonald and Ms. Hebert, there were two assignments of rents registered
against the title to the property: an assignment of surface lease T6190 and an

assignment of surface lease PL67828.

[3] Surface lease T6190 was made and registered on February 22, 1983. It has

subsequently expired; its terms are irrelevant for our purposes.

Page 275

2018 BCCA 140 (CanLll)



McDonald v. Bode Estate Page 3

[4] Surface lease PL67828 was entered into between the prior owners of the
property, Hans and Elsa Bode, as lessors, and Canadian Hunter Exploration Ltd.
(“Hunter”), as lessee, on October 9, 1997. It granted to the lessee those portions of
the lands shown on a plan attached to the lease:

To be held by the Lessee as tenant for the term of TWENTY FIVE (25)
YEARS from the date hereof for the purposes of exploration, development,
production or storage of petroleum and natural gas and related hydrocarbons
and/or substances produced in association therewith in consideration of the
... payments to be paid by the Lessee to the Lessor ....

[5] The lease required the payment of rent annually in the amount of $2,270. It
required the lessee to operate and maintain the demised premises in accordance
with good oilfield practices. It required the lessee, upon the abandonment of the
demised premises, to leave them, to the extent practical to do so, in the condition
that existed immediately prior to the entry. It provided for renewal of the lease for a
term of 25 years and subsequent renewal for a further 25-year term. It also provided:

15. The demised premises covered by this lease shall not be used for
purposes other than those set out in this lease unless the Lessor consents in
writing to such use.

18. The parties hereto may delegate, assign, or convey to other persons
or corporations, all or any of the powers, rights, and interests obtained by or
conferred upon the parties hereunder and may enter into all agreements,
contracts and writings and perform all necessary acts and things to give
effect to the provisions of this clause. The assigning party shall notify the
other in writing of any delegation, assignment, or conveyance of the said
lease;

and
25. These presents and everything herein contained shall enure to the
benefit of and be binding upon the Lessor, his heirs, executors,

administrators, successors and assigns and upon the Lessee, its successors
and assigns.

[6] The lease was registered on December 9, 1997, together with a “Form C” in

the Land Title Registry.

[7] In December 1997, the Bodes sold Lot 155 to Foothills. The contract of

purchase and sale is not in evidence. There is no evidence of a reservation of rents
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in the transfer of the property to Foothills. Foothills executed an assignment of rents

agreement in favour of the Bodes that was registered in the Land Title Office under

number PLO70091 (the “Assignment of Rents” or the “Assignment”).

[8]

[9]

The Assignment of Rents contained the following relevant provisions:

WHEREAS:

A. The Assignee has been the registered owner of the following described
lands, situate, lying and being in the Peace River Assessment District, in the
Province of British Columbia, namely:

District Lot 155, Peace River District Except the West 25 m ...

B. On October 9, 1997 a surface lease was granted over a portion of the
Lands as detailed in a Lease in favour of Canadian Hunter Exploration Ltd. ...
registered in the Prince George Land Title Office on December 9, 1997 ...

C. The Assignor is now or will be the occupier and owner of the Lands, and
but for this assignment, the party entitled to receive all annual rental
payments payable pursuant to the Lease (the “Compensation”);

D. It was a term of the transfer of title by the Assignee to the Assignor that,
concurrent with reqistration of the transfer, the Assignor would grant the
Assignee an assignment of the Compensation.

1. The Assignor does hereby assign and transfer unto the Assignee all
of the right, interest and title of the Assignor in and to the Compensation.

2. The Assignee shall have full power and authority for the Assignor to
demand, sue for, recover, receive and give effectual receipts, releases and
discharges for the Compensation and to negotiate any change in the
Compensation.

[Emphasis added.]

The Assignment suggests there was no reservation of rents in the

conveyance, given the words | have emphasized in Recital C.

[10]

Foothills covenanted to comply with the provisions of the lease and

covenanted and agreed that “[t]he within Assignment shall continue to be effective in

respect to and notwithstanding any modifications, extensions or replacements to the

Lease”.
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[11] The Assignment also provides:

7. These presents and everything contained herein shall enure to the benefit
of and be binding upon the parties hereto and their respective successors
and permitted assigns.

[12] Hunter paid rent directly to the Bodes until ConocoPhillips Canada Operations
Ltd. (“ConocoPhillips”) acquired its interest in the surface lease.

[13] The appellants did not contest that they had notice of both the lease and the

Assignment of Rents when they acquired the property.

[14] In May 2014, counsel for the appellants wrote to the respondents demanding
that they provide the appellants an accounting of the rental payments made
pursuant to the lease from December 21, 2012 to the date of the demand. They
demanded the respondents, Mr. and Mrs. Bode, cooperate in transferring the
interest in the Assignment to the appellants. They also demanded ConocoPhillips
“henceforth make payments of the Rental Payments directly to the present

landowners.”

[15] On October 2, 2014, the respondents having refused to comply with the
demands made of them, the appellants filed a petition seeking: a declaration that the
Assignment of Rents expired on or after December 21, 2012; cancellation of the
charges on the lands; a declaration that they were entitled to receipt of all rental
payments payable pursuant to the surface lease; and an order requiring
ConocoPhillips to pay the future rent payable pursuant to the surface leases to the

appellants.

[16] The petition came on for hearing on March 16, 2017. The Court, for reasons
indexed as 2017 BCSC 515, denied the orders sought.

[17] After reviewing the jurisprudence, the chambers judge concluded the petition
would be determined by resolving the question whether the parties to the
Assignment of Rents intended the document to create an interest in the property.
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[18]

He held:

[53] | have determined that it was the intention of the Bodes and Foothills
to create a registerable interest in land to secure the payment of the Rental
Payments. Their intention is manifest from the wording of the Assignment of
Rents itself and their conduct.

[54] To start with, and after describing the transfer of title by the Bodes to
Foothills, the Assignment of Rents specifically records that it is a term of the
transfer of title of the Property that Foothills would grant an assignment of the
annual rent to the Bodes. ...

[55] “Compensation” is defined in the Recital “C” to mean “all annual rental
payments payable pursuant to the Lease.”

[56] Further evidence of the parties’ intention is gleaned from other
clauses in the document. ...

[57] The Assignment of Rents did not prohibit Foothills from assigning its
rights under the Lease to another entity. To the contrary, | infer from its
language that the parties contemplated that Foothills could assign its rights
under the Lease to another party. Specifically, Recital “E” states that “The
Lessee or its successor in title is hereinafter called the “Occupant”.

[58] To assign or otherwise deal with the Lease, Foothills must obtain the
Bodes’ consent. ...

[59] Foothills gave to the Bodes full power and authority to deal with any
subsequent occupant of the Property, to have all of Foothills rights, interest,
and title to the Rental Payments, and to make demands for payment, provide
receipts and releases, and to negotiate changes to the payment ....

[60] Foothills was provided the right to assign the Rental Payments, but
clause 4 ¢) made any such assignment conditional, so that it must reflect the
parties’ intentions as reflected in their agreement.

[61] Lastly, and also of significance is that, according to clause 4 e), the ...
Bodes’ interest in the Rental Payments is to survive even where the Lease is
“replaced” ....

[62] Moving away from the contents of the contract documents, | find that
the actions taken by Foothills and the Bodes in retaining a lawyer to prepare
and file with the Land Title Office a Form “C” - General Instrument, which they
had executed as part of the closing documents, is additional evidence in this
case of their intention to create an interest in land.

[63] When Foothills assigned its interest in the Rental Payments to the
Bodes, it, along with the Bodes, intended to create an interest in land in
favour of the Bodes. The Bodes protected their interest in documents created
to effect the purchase and sale of the Property. They also did so when they,
along with Foothills, submitted a General Instrument — Form “C” for
registration to the Land Title Office, attaching the Assignment of Rents.
Those documents were accepted for filing and registered against title to the
Property.
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[19] He rejected the argument that the appellants would be prejudiced in the event
the Bodes remained entitled to the rental payments, due to the loss of use of their
property. The appellants had notice of the Assignment of Rents as a charge against
title and should have known that the common law permitted agreements concerning
rents or royalties arising from leases for oil and gas exploration to create interests in

land.

Grounds of Appeal

[20] The appellants submit that the judge erred by:

a) misinterpreting or misapplying the law to find that, in the absence of
express statutory authority, assignments of rents are capable of creating
an interest in land in British Columbia;

b) misapplying the laws of contractual interpretation by:

i) finding that the language of the Assignment of Rents created an
interest in land in favour of the Bodes;

ii) finding that the Assignment of Rents was enforceable as against
non-parties to the agreement;

iii) reviewing extrinsic evidence to find that the Assignment of Rents
created an interest in land in favour of the Bodes;

iv) finding that the Bodes specifically retained the right to rents as a
term of sale of the Lands when there was no basis in the evidence
(i.e. no evidence from any agreement of sale); and

c) failing to properly consider the circumstances surrounding the rental
payments in the context of equity.

Applicable Law

[21] This is said to be a case of first instance in this province. However, the
guestion whether an assignment of rents payable pursuant to a surface lease can
create an interest in land has been considered and specifically addressed by
statutory provisions in Alberta and Saskatchewan. In Alberta, legislation providing
that assignments of rents can be registered and create interests in land was
introduced in 1985 and is currently embodied in s. 63 of the Law of Property Act,
R.S.A. 2000, c. L-7. A similar statutory provision was first introduced in
Saskatchewan in 1995 and is now embodied in s. 144 of the Land Titles Act, 2000,
S.S. 2000, c. L-5.1, which explicitly applies to interests created after April 1, 1995.
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Prior to these amendments, the courts in Alberta and Saskatchewan had held that at
common law a bare assignment of rents did not create an interest in land. By
contrast, a reservation of rents from a conveyance could create an interest in land,
at common law, in Saskatchewan. The status of reservations of rents was unsettled
in Alberta.

[22] Counsel advise us that neither the effect of a reservation of rents nor the
effect of an assignment of rents on the rights of subsequent third-party landowners

has been considered in British Columbia.

[23] Many of the cases to which we have been referred were decided before the
Supreme Court of Canada expanded the type of interests capable of running with
title to land in Bank of Montreal v. Dynex Petroleum Ltd., 2002 SCC 7 [Dynex]. In
that case, the Court, dealing with the status of royalty interests, held there was no
convincing policy reason for maintaining the common law prohibition on the creation

of interests in land separated from the reversion. Major J., for the Court, held:

21. In this appeal, to clarify the status of overriding royalties, the
prohibition of the creation of an interest in land from an incorporeal
hereditament is inapplicable. A royalty which is an interest in land may be
created from an incorporeal hereditament such as a working interest or a
profit a prendre, if that is the intention of the parties.

[24] The Court accepted the following succinct statement from Vandergrift v.
Coseka Resources Ltd. (1989), 95 A.R. 372 (Q.B.) at para. 29:

... it appears reasonably clear, that under Canadian law, a “royalty interest”,
or an “overriding royalty interest”, can be an interest in land if:

1) the language used in describing the interest is sufficiently precise to
show that the parties intended the royalty to be a grant of an interest
in land, rather than a contractual right to a portion of the oil and gas
substances recovered from the land; and

2) the interest, out of which the royalty is carved, is itself, an interest in
land.
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[25]

[26]

The questions on this appeal are:

a) whether, at common law, in light of the decision in Dynex, an assignment
of rents payable pursuant to a surface lease can create an interest in land;
and

b) if so, was the trial judge correct in concluding that in the circumstances of

this case the Assignment created such an interest?

Can an assignment of rents payable pursuant to a surface lease create
an interest in land?

This question is addressed by Di Castri, in Registration of Title to Land

(Toronto: Thomson Reuters, 1987) (loose-leaf updated 2016, release 2), ch. 12

at 58 as follows:

[27]

Rent is normally incident to the reversion of the lessor or reversioner and
passes with it if he grants it to another. If the rent is severed from the
reversion (as where either is assigned without the other) it becomes a rent in
gross.

The question of whether or not an assignment, separately from the reversion,
of rents by a lessor to a registered mortgagee constitutes an interest in land
was answered in the negative in [Canada Trustco Mortgage Co. v. Skoretz
(1983), 45 A.R. 18 (Q.B.)].

Skoretz is one of the cases in which the position at common law was

canvassed in Alberta before the legislative amendment. The question in that case

was described by Miller J., at para. 1, as follows: “At issue in this matter is whether

an assignment of Rent Agreement is an interest in land enabling the assignee to

maintain a caveat on the title to the land for the purpose of giving notice of his

assignment to any interested party.”

[28]

The Court quickly dealt with the question whether registration in itself

confirmed the existence of an interest in land. The legislation in Alberta provided that

a person claiming an interest in land could register a charge. The registration itself

was notice of a claim, not evidence of its validity.
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[29] Turning to the nature of the interest created by the assignment, Miller J.

noted:

[21] There are many instances in reported cases when a contractual right
involving a piece of land has been held by courts not to give the right holder
an “interest in land”. The following are some examples of these situations.

(@) An agreement by a purchaser to share profits of resale of the
land with another does not give the latter an interest in the land
but “simply a right, when it is sold, to receive one-half of the
profits realized.”

(b) A right of first refusal (i.e., purchase) is a pure contractual right
which may convert into an option to purchase. It is only at the
latter point that the person holding the option owns an equitable
interest in the land and it is only at this point that a caveat may
be filed.

(c) A solicitor’s lien in connection with services and disbursements
to foreclose on a mortgage is insufficient to found a caveat.

(d) Areal estate agent’s commission cannot be secured by way of a
caveat.

(e) The right of a tenant in common who has made repairs to
property from which his co-tenant has taken benefit, does not
acquire a charge against the property. The industrious tenant
only has a personal right to recover ....

[Citations omitted; emphasis in original.]

[30] After canvassing at length the conflicting authorities (including, among those
that narrowly restrict the scope of obligations that may be said to give rise to an
interest in land: Badger v. Megson (1980), 14 Alta. L.R. (2d) 49 (Q.B.); and Seel
Mortgage Investment Corp. v. Tri-Dell James Construction Ltd. (1981), 32 A.R. 299
(Q.B.); and among those that expansively define interests that are capable of
running with the land: Ex parte Hall; In re Whitting (1878), 10 Ch. D. 615 (C.A.);
Hopkins v. Hopkins (1883), 3 O.R. 223 (C.A.); Dodds v. Thompson (1865), L.R. 1
C.P. 133; and Finch v. Gilray (1889), 16 O.A.R. 484), he concluded:

[35] To my mind, one of the key indicators as to whether an Assignment of
Rent Agreement gives the assignee an interest in the land relates to the
remedies available to the assignee if, and when, an assignee tries to exercise
rights under the agreement.

[36] One of the reasons that a lessor has been held to have an interest in
the land is that he can recover the property when the lease terminates, either
through performance or cancellation. He can also enter upon the property
and distrain for rent arrears. It is clear that the assignee of rents has no right
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[31]

to recover the real property should the tenant default. In fact, it has been held
by our own Court of Appeal that an assignee of rents does not even have the
right to distrain under an Assignment of Rent Agreement. This decision was
made in the case of In re Edmonton Law Stationers Ltd. (In Liguidation) and
The Canadian Bank of Commerce, [1919] 3 W.W.R. 406. The only remedy
available to an assignee under an Assignment of Rent Agreement would be
to sue the tenant in the ordinary way for rent due and unpaid and to execute
after obtaining judgment. Surely this is a far cry from a landlord’s right to relief
and is yet another indication that all an assignee receives under the
assignment is a chose in action for a debt once the rent becomes due.

[37] Onthe first issue before me, | find that the plaintiff, in this action did
not acquire an interest in the property in question under the Assignment of
Rent Agreement dated the 7th of May, 1980, and accordingly had no right to
file a caveat against the title giving notice to the world of its position as
assignee of present or future rents accrued or to be accrued from the

property.

In Northland Bank v. Van der Geer, 1986 ABCA 252, Irving J.A. dismissed an

appeal from the decision of a master, confirmed in the Court of Queen’s Bench, to

the effect that an assignment of rents did not create an interest in land, despite the

fact it had been registered pursuant to the land titles legislation in force at the time.
He held:

[32]

[13] The assignment of rents obtained by Northland in March of 1983 did
not convey to Northland any interest in the lands|.] Should the property be
rented and rents become payable, the most Northland would have as the
assignee would be the chose in action to enforce their payment. The
assignment of [rlents does not provide Northland with any right capable of
crystallizing into an interest in the lands.

[14]  This issue and the case law were reviewed in depth in Canada
Trustco Mortgage v. Skoretz .... We agree with the conclusion of Miller, J.
that the general assignment of rents does not create an interest in lands and
therefore a caveat cannot be filed to give notice of such assignment.

The status of assignments of rents after the 1985 statutory amendment in

Alberta was canvassed in Pegg v. Pegg (1992), 128 A.R. 132 (Q.B.):

[14] It seems clear that at common law, rentals payable are incorporeal
hereditaments, which run with the land (see Victor Di Castri, Q.C., The Law of
Vendor and Purchaser, vol. 2 (Toronto): Carswell, 1989, at 14-16). The
distinction is consistently made that rent already accrued due is personal
property, a mere chose in action whereas unaccrued rent is an incorporeal
hereditament which follows the reversion. This position is amply supported by
the three authorities noted in the plaintiff’'s submission: Kennedy v.
MacDonnell (1901), 1 O.L.R. 250; Smith v. Love, [1954] 3 D.L.R. 287; and
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Brown v. Gallagher & Co. (1914), 19 D.L.R. 683. Additional authorities are
noted in DiCastri (supra).

[15] Itis also clear that incorporeal hereditaments are rights of property of
certain special classes. Their distinguishing feature is that the law of real
property applies to them just as it applies to corporeal land (see Megarry and
Wade, The Law of Real Property (5th ed.) (London: Stephens & Sons 1984)
at p. 813. Megarry and Wade at p. 814 note that corporeal and incorporeal
hereditaments together make up what is “real property” in the wide sense.
Corporeal hereditaments are land. Incorporeal hereditaments are rights in
land, which include such things as rent charges, annuities, easements,
profits-a-prendre and so on. A line is drawn between real and personal
property, each of which are governed by separate sets of rules. Rents are in
a category, a species of property which are not physical things but yet must
be governed by property law. DiCastri notes, at p. 14-16 that while the
transfer of unaccrued rent does not carry with it the reversion as an incident,
the answer to the question of whether or not the theory of unaccrued rent
being an incorporeal hereditament permits of its grant a separate interest in
land ... is not altogether free from doubt. He notes, however, that in Alberta at
least, the matter was put beyond doubt by the 1985 amendment to the Law of
Property Act. ...

[Emphasis added.]

[33] The judgments in Skoretz and Northland Bank were followed in Canadian
Crude Separators Inc. v. Mychaluk (1997), 207 A.R. 81 (Q.B.), leave to appeal ref'd
1998 ABCA 62, where the central issue was dealt with by McBain J. as follows, at
para. 31:

| am ... convinced that the Northland case is clear authority in Alberta for
what it does say. It endorses Miller, J.’s, decision that “the general
assignment of rents does not create an interest in lands and therefore a
caveat cannot be filed to give notice of such assignment.”

[34] The manner in which assignments and reservations of rent have been
addressed in Saskatchewan is helpfully reviewed in Nicolson v. Trozzo, 2014 SKQB
182. In that case, the applicants sought to discharge from title a registered life
interest in rents payable pursuant to a surface lease. The rents had been granted by
the beneficiaries of an estate to their mother, who had no other interest in the land.
Schwann J. considered it to be settled law in Saskatchewan that, in some instances,
a person’s interest in compensation payable under a surface lease may constitute a
registrable interest in land (citing: Garland v. Jones, [1993] 7 W.W.R. 102 (Sask.
Q.B.); Kerr v. PanCanadian Petroleum Ltd., 2004 SKQB 404 at para. 33; and
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Swenson v. Swenson, 2006 SKQB 438). He regarded the cited cases as authority

for the proposition that a reservation of rents creates an interest in land.

[35] He noted:

[26] Itis also clear that as a matter of law, and as noted in Garland, supra,
rentals payable constitute incorporeal hereditaments which are considered to
be rights in the land. (Victor Di Castri, Registration of Title to Land, looseleaf,
vol. 2 (Toronto: Carswell, 1987) at p. 14-39).

[36] On the other hand, Schwann J. cites and does not take issue with the Alberta
decision in Northland Bank, to the effect that at common law an assignment of rents

does not create an interest in land. He also cites Swenson for that proposition.

[37] Justice Schwann correctly identifies the distinct manner in which reservations
of rent had been treated in Saskatchewan. In Garland and in Kerr, the conveyances
of the land in question expressly reserved rents to the vendors. In Kerr, the Court
held:

[33] ... [The] reservation of surface lease rentals to the lessor does create
an interest in land. In The Land Titles Act, 2000, S.S. 2000, c. L-5.1, “interest”
is defined as any right, interest or estate, whether legal or equitable, in, over
or under land recognized at law that is less than title. In this jurisdiction, it is
well settled that rent accruing due is an interest which can be protected by
caveat. See Garland v. Jones, [1993] 7 W.W.R. 102; (1993), 111 Sask. R.
134 (Sask. Q.B.).

[Emphasis added.]

[38] In Swenson, there was both a reservation of rents for life and an assignment.
Addressing the assignment, and the effect of the recognition of assignments of rents
in the Land Titles Act, 2000, Dawson J. held:

[31] The question [the 1995 amendment] raises is whether, prior to April 1,
1995, an assignment of rents is an interest in land. | was unable to find any
case law in Saskatchewan which has considered this section. The plaintiff
referred the court to the Saskatchewan cases of Garland v. Jones, [1993] 7
W.W.R. 102 (Sask. Q.B.) and Kerr v. PanCanadian Petroleum Ltd., 2004
SKQB 404, (2004), 253 Sask. R. 262 (Sask. Q.B.) both of which cases dealt
with issues surrounding the reservation of surface lease rental payments. ...
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[33] Both of these cases, which dealt with the reservation of surface lease
rental payments, held that the reservation of rents was an interest in land
capable of being caveated. ...

[Emphasis added.]

[39] After discussing Skoretz, Northland Bank, Pegg, Webster v. Brown, 2004
ABQB 321, and Mychaluk, Dawson J. held that the assignment of rents did not
create any interest in land and ceased to have any effect upon the title after the

conveyance.

[40] The argument unsuccessfully advanced by the Bank of Montreal in Dynex
was, as summarized by Major J. at para. 3, that “at common law an interest in land
could not arise from an incorporeal hereditament and therefore the respondents’
overriding royalties (which arose from a working interest, an incorporeal
hereditament) did not rank higher in priority than the appellant’s security interest”.
The interest there under consideration, an overriding royalty, was described by

Major J. in the following terms, at para. 2:

Typically, the owner of minerals in situ will lease to a potential producer the
right to extract such minerals. This right is known as a working interest. A
royalty is an unencumbered share or fractional interest in the gross
production of such working interest. A lessor’s royalty is a royalty granted to
(or reserved by) the initial lessor. An overriding royalty or a gross overriding
royalty is a royalty granted normally by the owner of a working interest to a
third party in exchange for consideration which could include, but is not
limited to, money or services (e.g., drilling or geological surveying) (G. J.
Davies, “The Legal Characterization of Overriding Royalty Interests in Oil and
Gas” (1972), 10 Alta. L. Rev. 232, at p. 233). The rights and obligations of
the two types of royalties are identical. The only difference is to whom the
royalty was initially granted.

[41] The party receiving the benefit of the royalty did not have any interest in
reversion over the underlying lands. In this sense, the interest-holder described in
Dynex is similar to the respondents, who receive the benefit of a bare assignment of

rents.

[42] The Alberta Court of Appeal in Dynex, (sub nom. Bank of Montreal v. Enchant
Resources Ltd.) 1999 ABCA 363, summarized the bank’s position as follows:
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[43]

[59] When it comes to overriding royalties, the objection has been raised
that there can be “no rent on a rent”. As stated by R.E. Megarry and H.W.R.
Wade, The Law of Real Property, 4th ed. (London: Stevens & Sons, 1975) at
p. 794

At common law a rentcharge could be charged only upon a corporeal
hereditament. There could be no rentcharge charged upon another
rentcharge or other incorporeal hereditament, since obviously there
could then be no right of distress.

[60]  This longstanding rule of real property law that rent cannot issue out
of an incorporeal hereditament was observed by Laskin J., in Saskatchewan
Minerals v. Keyes, supra at pp. 721-22:

At common law, whether a royalty could be classified as rent, and
hence enjoy in its unaccrued state the character of an interest in land,
depended on whether it issued out of a “corporeal” interest, as, for
example, out of an estate in fee of minerals in place, or whether it was
incident to a reversion upon a true lease which also gave a right to
extract minerals. In the former case it would be in effect a rent-charge;
in the latter, a rent service. Rent at common law could not issue out of
an “incorporeal” interest, as for example, a profit a prendre in gross;
and whatever it might be called, it would not be an interest in land.

[Emphasis added.]

The Supreme Court of Canada dismissed the bank’s argument, holding that

an interest in land might be created by a contract that did not give the rights-holder

any interest in the reversion. Referring to the dissenting judgment of Laskin J. (as he
then was) in Saskatchewan Minerals v. Keyes (1971), [1972] S.C.R. 703, Major J.

noted:

11 Laskin J. referred to Berkheiser [Berkheiser v. Berkheiser and
Glaister, [1957] S.C.R. 387], where Rand J. held that a royalty was analogous
to rent. While that case involved a lessor’s royalty, Laskin J. found that
although theoretically the holder of a lessor’s royalty holds an interest in
reversion, whereas the holder of an overriding royalty does not, since in
essence the two interests are identical, there should be no distinction
between the two royalty interests in their treatment as interests in land. The
effect of Laskin J.’s reasons was to render inapplicable, at least insofar as
overriding royalties, the common law rule against creating interests in land
out of incorporeal interests.

[Emphasis added.]
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[44] After reviewing the numerous cases in which courts had held that royalty

interests were not interests in lands, Major J. held:

14 ... Although each of these cases held that the royalty therein is not an
interest in land, they do not support the proposition that a royalty cannot be
an interest in land. In each case the court found that the language used by
the parties in creating the interest did not evidence the intention to create an
interest in land.

15 That royalties can be interests in land finds support in W. H. Ellis’s
“Property Status of Royalties in Canadian Oil and Gas Law” (1984), 22 Alta.
L. Rev. 1, at p. 10:

Royalties, as used in the oil and gas industry, make sense only if they
are property interests in unproduced minerals. Owners of mineral
rights should be able to create them as such if they make clear their
intent to do so.

16 In Oil & Gas Agreements Update (1989), J. F. Newman in his article
“Can a Gross Overriding Royalty Be an Interest in Land?” concludes that
most parties to an overriding royalty interest intend for such interest to be an
interest in land. Evidence of this is the common practice of registering
caveats in the Land Titles Office of Alberta seeking to protect that interest.

[45] Three principles emerge from these passages: first, that an interest in land
may be created from an incorporeal hereditament without a reversionary interest or
a right of distress; second, whether an interest in land is created hinges in part upon
the intention of the parties; and third, registration of the interest is evidence of the

parties’ intention that the interest should run with the land.

[46] The appellants say the ratio of Dynex is that an interest in land may be
created by a party with contractual right to payment for the extraction of something
tangible from the land. They say the question whether overriding royalties are
interests in land is answered by considering whether the holder of the overriding
royalty can be said to have obtained a property interest in unproduced minerals.

[47] In my view, Dynex undermines the fundamental proposition relied on by
Miller J. in Skoretz which was adopted by the Alberta Court of Appeal in Northland
Bank — that an interest in land cannot be created by an agreement that does not give

the rights-holder a remedy to recover the real property upon default.
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[48] The rule propounded in the Alberta cases is, thus, an insufficient answer to
the question posed by Di Castri: whether an assignment, as distinct from a
reservation of rents by a lessor is capable of constituting an interest in land. The two
Saskatchewan cases that post-date Dynex and state that an assignment of rents
does not create an interest in land — Swenson and Nicolson — merely cite or follow
the Alberta line of cases. As a result, their utility in answering the question before us

Is similarly limited.

[49] In my view here, as in Dynex, the question is whether there is a good reason
in principle to distinguish between reservations of rents and assignments
(particularly assignments entered into as a condition of sale and registered against
title). In my opinion, just as the overriding royalties considered in Saskatchewan
Minerals and Dynex were essentially identical to lessor’s royalties, so, the
assignment of rents utilized by the parties in this case was essentially identical to a
reservation of rents. There is no reason in principle why they should not receive the
same treatment in law, provided the parties intend the assignment to be an interest

in land.

[50] The trial judge, for that reason, did not err in concluding that the question
before him hinged upon whether it could be said that the parties intended the

covenant to run with the land.

Does the Assignment create a negative covenant?

[51] The appellant’s first objection to the running of the assignment with title to the
land is their submission that the assignment of rents cannot do so because it
imposes positive obligations upon them. Relying upon The Owners, Strata Plan
LMS 3905 v. Crystal Square Parking Corporation, 2017 BCSC 71, notice of appeal
filed (February 15, 2017) at paras. 44-45; Westbank Holdings Ltd. v. Westgate
Shopping Centre Ltd., 2001 BCCA 268 at para. 16; and Heritage Capital Corp. v.
Equitable Trust Co., 2016 SCC 19 at para. 25, they argue that while the courts will
enforce a negative covenant against land, they will not enforce a positive covenant

against a successor in title.

Page 290

2018 BCCA 140 (CanLll)



McDonald v. Bode Estate Page 18

[52] | agree with the respondents’ characterization of the Assignment of Rents in
this case. It does not impose a positive obligation on the original owners of the land
or their successors. The respondents helpfully draw our attention to the decision in
Rhone v. Stephens, [1994] 2 A.C. 310 (H.L.), where the Court states at 318:

... [A] positive covenant compels an owner to exercise his rights.
Enforcement of a negative covenant lies in property; a negative covenant
deprives the owner of a right over property.

[53] The Assignment of Rents in this case deprives the owners, the appellants, of
a right over property, the right to receive the surface rents; it does not compel them

to exercise a right or positive obligation.

The effect of registration

[54] The appellants say the trial judge wrongly emphasized the registration of the
Assignment. The fact the Land Title Office accepts assignments of rents for
registration, using “Form C”, pursuant to s. 5A.17(1)(a) of the Land Title Electronic
Forms Guidebook, they say, is of little consequence because there is no express
statutory authority for the recognition of assignments of rents as valid charges
capable of running with title in British Columbia.

[55] Our Land Title Act, R.S.B.C. 1996, c. 250, defines a “charge” as “an estate or
interest in land less than the fee simple”, including encumbrances. The Act does not
define “an estate or interest in land”. An “encumbrance” is defined broadly to include

“a judgment, mortgage, lien, Crown debt or other claim to or on land created or given

for any purpose, whether by the act of the parties or any Act or law, and whether

voluntary or involuntary” (emphasis added).

[56] It should be borne in mind that s. 26 provides:

(1) A registered owner of a charge is deemed to be entitled to the estate,
interest or claim created or evidenced by the instrument in respect of which
the charge is registered, subject to the exceptions, registered charges and
endorsements that appear on or are deemed to be incorporated in the
register;

(2) Reqistration of a charge does not constitute a determination by the
registrar that the instrument in respect of which the charge is reqistered
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creates or evidences an estate or interest in the land or that the charge is
enforceable.

[Emphasis added.]

[57] Section 26(2) is, in my view, dispositive of the argument that the adoption of
the Form “C” registration process by the Registrar or the registration of the
Assignment of Rents in this case constituted a determination by the Registrar that

this, or any such assignment could create an interest in land.

[58] While | share the view expressed in the Alberta cases that registration of a
charge is not evidence of its validity, registration may, nevertheless, be cogent
evidence of the parties’ intentions. As the judgment in Dynex makes clear, some
weight can be placed upon the parties’ registration of the Assignment as evidence of

their intentions. It was for that purpose registration was considered by the trial judge.

The intentions of the parties to the Assignment

[59] The critical question is whether the parties to the Assignment intended to
create an interest in the land. That question should be answered by looking at the
objective evidence of their intentions as embodied in the agreement. It is a question
of mixed fact and law, calling for the deference described in Sattva Capital Corp. v.
Creston Moly Corp., 2014 SCC 53.

[60] The appellants refer us to Walter Energy Canada Holdings, Inc. (Re), 2016
BCSC 1746, where the issue was whether a party to a royalty agreement relating to
coal licenses obtained an interest in land or simply a contractual right to the
royalties. The Court there had the benefit of the judgment in Dynex and, as a result,
sought explicit references to an intention to create an interest in land in the contract.
Fitzpatrick J. reviewed the royalty cases comprehensively, paying particular attention
to the wording used by the contracting parties in those cases. That useful summary,

in abridged form, follows:
[54] [In] St. Lawrence Petroleum Ltd. v. Bailey Selburn Oil & Gas Ltd. and
H.W. Bass & Sons, Inc., [1963] S.C.R. 482 ... a participation agreement ...

provided, in clause 10b, that the participant would be paid a “percentage of
net proceeds of production”.
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[55] The Court found ... at p. 488, that these rights were rights to receive
money as a matter of contract, and not an interest in land ....

[56] ... [In] Saskatchewan Minerals v. Keyes, [1972] S.C.R. 703 ... a
royalty agreement ... provided for a royalty per ton on all anhydrous salt
“produced and sold from the said leasehold property”. At 709, Martland J., for
the majority, doubted that the use of the word “royalty” implied any intention
to create an interest in land. While not deciding the point, the majority thought
the relevant provision was similar to what had been considered in

St. Lawrence such that only a contractual right, and not an interest in the
land, arose.

[57] ... [In] Vanguard Petroleums Ltd. v. Vermont Oil & Gas Ltd., [1977] 2
W.W.R. 66 (Alta. S.C.), the Court found that the language used - payment of
a royalty based on production - was an obligation to pay money rather than
an interest in the land. In this case, and others that followed Vanguard, an
important factor was that the royalty was to be paid only once the substances
had been removed from the lands.

[59] This same reasoning was followed in Vandergrift, where the royalty
was to be paid on petroleum substances “recovered” from the land. Again,
the Court, at p. 28, found that the language used evidenced that the parties
intended only a contractual right to the payment of the royalty, rather than a
conveyance of, or reservation of, an interestin land ....

[60]  This type of language is to be distinguished from that discussed in
Bensette and Campbell v. Reece, [1973] 2 W.W.R. 497 (Sask. C.A) .... In
that case, at p. 500, the words “royalty in all the ... minerals ... which may be
found in, under or upon the lands” were found to be sufficient to support the
conclusion that there was a conveyance of an interest in the minerals
themselves in situ and, therefore, an interest in the land.

[62] In Canco Oil & Gas Ltd. v. Saskatchewan, [1991] 4 W.W.R. 316
(Sask. Q.B.), the Court found that the royalty was an interest in the land. That
determination, however, was based on the use of the words “grant, assign,
transfer and convey”, and also the clear statement in the agreement that the
interest conveyed was an interest in land and was to run with the land.

[63] Similar formal words of conveyance are found in Blue Note Mining
Inc. v. Merlin Group Securities Ltd., 2008 NBQB 310. There, the agreement
provided:

[7] ... East West Caribou Mining Limited ... hereby grants to East
West Minerals N.L. ... a freely assignable 10% net profits interest in
the mine....

[Emphasis added by Fitzpatrick J.]

The highlighted portions of the above agreement were found to evidence an
intention to establish an interest in the land.
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[64] ... [In] Scurry-Rainbow Oil Ltd. v. Galloway Estate, [1993] 4 W.W.R.
454 (ABQB); aff'd [1995] 1 W.W.R. 316 (Alta. C.A.) ... [the] court referred to
such formal language as establishing an interest in land:

[102] In my opinion O’Leary J. did not give sufficient weight to some
of the other words used in cl. 2. | refer in particular to the verbs “grant,
bargain, sell, assign, transfer and set over”; to the descriptors “all the
estate, right, title, interest, claim and demand whatsoever, both at law
and equity”; the words “to have and to hold”; and the words “unto the
Trustee, its successors and assigns forever”. Taken together, these
words seem to me more like words describing in perpetuity property
rights than they do words describing a relatively temporary
arrangement (such as a contractual right) which would be
unenforceable against the Owner once he sold the property.

[65] ... [In] St. Andrew Goldfields Ltd. v. Newmont Canada Ltd., [2009]
0.J. No. 3266; aff'd 2011 ONCA 377, where much of the above reasoning in
the authorities was discussed and applied:

[101] The use of the words “covenants and agrees to pay” and
“produced” in the description of the Barrick royalty is the first
indication that the parties intended to create only contractual rights to
the payment of a royalty and not an interest in land.

[103] Other relevant factors to determine the parties’ intention to
create contractual rights or an interest in land are: whether the royalty
holder retains a right to enter upon the lands to explore for and extract
the minerals: Vandergrift v. Coseka Resources Limited, supra, at

pp. 28 to 29; and whether the owner of the lands is in complete
control of its interest in the lands acquired with the only right in the
royalty holder being to share in the revenues produced from the
minerals extracted from the lands: St. Lawrence Petroleum Limited v.
Bailey Selburn Oil & Gas Ltd. (No. 2), supra, at pp. 32 to 33.

[61] The review of the wording and context in the cases summarized by
Fitzpatrick J. illustrates the extent to which, in the words of Sattva at para. 50, this is
an exercise in applying the principles of contractual interpretation to the words of the
written contract, considered in light of the factual matrix.

[62] The appellants say the trial judge erred in finding the Assignment created an
interest in land when here, as in Mychaluk and Nicolson, the subject matter of the

contract was expressly described in the recitals as “compensation”. In my view, that
could only be considered an error in law if an agreement to pay compensation could

never convey an interest in land. That is not so.
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[63] The appellants say that in the case at bar, there is no provision, such as in
Canco, that the Assignment relates to and constitutes an interest in the land. Again,
in my view, the absence of such a provision is not determinative and the trial judge

cannot be said to have erred in law by failing to consider that to be so.

[64] The Assignment, in clause 7, is expressly said to “enure to the benefit of and
be binding upon the parties hereto and their respective successors and permitted
assigns.” It does not specifically refer to successors in title. In that regard, it is
ambiguous. Having described the assignee as the registered owner, the reference to
the assignee’s “successors” may be a reference to successors in title to the
property, but it may equally refer to his successors as a contracting party. While the
Assignment was open to interpretation, particularly in light of the reference in the
recitals to a “successor in title” when referring to the lessee, | would not describe the

failure to attribute weight to the ambiguity to be an error in law.

[65] The Assignment was entered into at the time of the conveyance of the
property by the Bodes. Uncertainty with respect to their intentions might have been
avoided by reserving rents from the conveyance. Further, the Assignment of Rents

might have been expressly referred to in the conveyance.

[66] On the other hand, the trial judge expressly found that the Bodes’ and
Foothills’ intention to create a registrable interest that ran with the land was
‘manifest from the wording of the Assignment of Rents itself and their conduct”.

Specifically, he considered that:

a) the Assignment was given from the purchaser of real property to the
vendor and the document itself describes the Assignment as a term of the
transfer, to be registered concurrent with the registration of the transfer;

b) the compensation under the agreement is defined as rent paid pursuant to

a lease for continuing use of the land;

c) the Assignment contemplated that the parties to the lease might change,
or that the lease would be “replaced”, while the Assignment of Rents

continued to remain in force;
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d) the party paying the rent is defined in respect of their status as occupier of
the land;

e) the rights-holder under the Assignment was granted full authority to deal
with any subsequent occupant of the land;

f) the title-holder agreed not to terminate or otherwise deal with the lease for
use of their land without the consent of the rights-holder of the

Assignment.

[67] Further, as | have mentioned, the trial judge appropriately placed some
weight upon the fact that the Bodes attended to the completion of a Land Title Office

Form “C” — General Instrument and registered the Assignment.

[68] In my view, it cannot be said that the trial judge erred in law in taking these
factors into account. It is not open to us to re-interpret the contract in the absence of
an error in relation to an extricable question of law, or a palpable and overriding
error. | would not accede to the argument that the trial judge erred in finding the

parties to the Assignment intended to create a registrable interest in land.

Conclusion

[69] In my opinion, the appellants have not identified the application of an incorrect
principle, the failure to consider a required element of a legal test, or the failure to
consider a relevant factor in the analysis. Nor have the appellants established a
palpable and overriding error in the trial judge’s interpretation of the contract. As

such, appellate intervention is not justified.
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[70] I would dismiss the appeal.

| agree:

“The Honourable Mr. Justice Savage’

| agree:

“The Honourable Mr. Justice Hunter”
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