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ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)
(IN BANKRUPTCY AND INSOLVENCY)

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL
OF KMW ENERGY INC.

NOTICE OF MOTION
(returnable June 22, 2020)

(Motion to Lift Stay of Proceedings)

Georges River Energy, LLC (“GRE”) will make a Motion to a Judge presiding over the 

Commercial List at 11:00 am on Monday, June 22nd, 2020, or as soon after that time as the 

Motion can be heard, via judicial videoconference in accordance with the change in operations of 

the Commercial List in light of the COVID-19 emergency. Please refer to the conference details 

attached as Schedule “A” hereto in order to attend the motion and advise if you intend to join the 

motion by emailing Sophie Moher at smoher@cassels.com. 

PROPOSED METHOD OF HEARING: The Motion is to be heard orally.

THE MOTION IS FOR an Order:

(a) Abridging the time for service and filing of this Notice of Motion and Motion 

Record of GRE and dispensing with service on any person other than those 

served;

(b) Lifting the stay of proceedings (the “Stay of Proceedings”) established by section 

69(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (the “BIA”) for 

mailto:smoher@cassels.com
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the sole purpose of permitting GRE to commence and prosecute an action against

KMW Energy Inc. (“KMW”), provided however, that, absent further order of the 

Court, GRE’s sole recourse with respect to any such judgement obtained shall be 

limited to proceeds of the Architects, Engineers & Environmental Services 

Professional Liability Policy (the “Policy”) issued by Liberty Mutual Insurance 

Company (“Liberty”);

(c) Such further and other relief as this Honourable Court may deem just.

THE GROUNDS FOR THE MOTION ARE:

(d) On April 11, 2020, KMW filed a Notice of Intention to Make a Proposal (“NOI”)

pursuant to section 50.4 of the BIA.

(e) Pursuant to a contract (the “Contract”) entered into on or about December 6, 

2016 between GRE and KMW, KMW was to design, engineer and supply a 

biomass fired energy system that would result in cost savings to Robbins.  

(f) Pursuant to the Contract, KMW recommended and delivered to GRE a steam 

turbine manufactured by Chola Turbo Machinery (the “Chola Turbine”).

(g) Shortly after the Chola Turbine began operating, it became clear that there were 

significant problems with it.

(h) Mid-South Engineering Company, an engineer in a decision-making process 

related to GRE’s claim of non-conforming goods, concluded that KMW made 

certain professional errors in the design of the Chola Turbine.
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(i) KMW has admitted that the Chola Turbine was defective.

(j) Liberty acknowledged receipt of, among other things, GRE’s formal notice that it 

was rejecting the Chola Turbine within the applicable time period of the Policy. 

(k) Pursuant to the order granted by Justice Hainey of the Ontario Superior Court of 

Justice (Commercial List) on May 15, 2020, and the corresponding endorsement 

thereto, GRE was permitted to declare a default and formally terminate KMW’s 

right to complete the Contract on or after June 1, 2020.

(l) On June 2, 2020, GRE formally notified KMW of its material breach of the terms 

of the Contract due to KMW’s delivery of non-conforming goods.

(m) GRE has continued to suffer financially, as a result of damages for engineering, 

testing, equipment repairs and professional services in order to address the 

failings of the Chola Turbine. These damages will continue to increase each day 

that the non-conforming Chola Turbine remains in operation.

(n) GRE has also experienced significant operational losses due to the Chola 

Turbine’s failure to generate electricity at the level required by the Contract. 

These damages also continue to increase each day that the non-conforming Chola 

Turbine remains in operation.

(o) GRE cannot continue to sustain the ongoing losses stemming from KMW’s 

delivery of the non-conforming Chola Turbine.  



-4-

(p) The proceeds of the Policy are a critical source of funds from which GRE may 

satisfy its substantial claims against KMW.

(q) GRE will be materially prejudiced by the continued operation of the Stay of

Proceedings since it cannot commence and prosecute an action against KMW

unless the Stay of Proceedings is lifted.

(r) It is fair and just in all of the circumstances that the Court lift the Stay of 

Proceedings to allow GRE to commence and prosecute an action against KMW 

for, among other things, negligence and breach of contract, so that GRE can 

satisfy its claims with the proceeds of the Policy.

(s) Sections 2, 50.4 and 69 of the BIA.

(t) Rules 2.03, 3.02, 37 of the Rules of Civil Procedure.

(u) Such further and other grounds as counsel may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

Motion: 

(v) The Affidavit of James A. Robbins, sworn June 15th, 2020.

(w) Such further and other evidence as counsel may advise and this Honourable Court 

may permit.
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Schedule “A”

Conference Details to join Motion via Teleconference

Join Zoom Meeting
https://us04web.zoom.us/j/8540226142?pwd=NzhLRENVOWpUektBb2FVTTdSUFEzU
T09

Meeting ID: 854 022 6142
Password: 4DvEtw

https://protect-eu.mimecast.com/s/99VdC3GRfpyN3XSgeYq3?domain=us04web.zoom.us
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Estate File Number: 35-2638322
Court File No.: 35-2638322

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)
(IN BANKRUPTCY AND INSOLVENCY)

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL
OF KMW ENERGY INC.

AFFIDAVIT OF JAMES A. ROBBINS

(sworn June 15, 2020)

I, JAMES A. ROBBINS, of the City of Searsmont, in the State of Maine, MAKE OATH AND 

SAY:

1. I am the President of Robbins Lumber, Inc. (“Robbins”), which position I have 

held since 2013.  I am also the Treasurer of a separate entity affiliated with Robbins called 

Georges River Energy, LLC (“GRE”).  In those capacities, I have personal knowledge of the 

facts to which I depose herein, except where I have indicated that I have obtained facts from 

other sources, in which case I verily believe those facts to be true.

2. This affidavit supplements my earlier affidavit dated May 1, 2020 (“May 2020 

Affidavit”) which is attached hereto as Exhibit “A”.

3. I am making this affidavit in support of GRE’s motion to lift the stay of 

proceedings (the “Stay of Proceedings”) established by section 69(1) of the Bankruptcy and 

Insolvency Act, R.S.C. 1985, c. B-3 (the “BIA”) upon the filing of the Notice of Intention to 

Make a Proposal of KMW Energy, Inc. (“KMW”) on April 11, 2020, to allow GRE to pursue 

certain claims against KMW that may be covered by the Architects, Engineers & Environmental 
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Services Professional Liability Policy (the “Policy”) issued by Liberty Mutual Insurance 

Company (“Liberty”) in favor of KMW. A copy of the Policy is attached hereto as Exhibit “B”.

4. The Policy defines a “Claim” as “a demand for money or services, naming an 

Insured1 and alleging a Wrongful Act…” The Policy defines a “Wrongful Act” as, “any actual or 

alleged act, error or omission, or Personal Injury in the performance of Professional Services by 

an Insured or by any entity or person for whom an Insured is legally liable.”

5. KMW is the insured on the Policy covering Claims made during the time period

of the Policy which runs from 12:01 AM on December 15, 2018 through 12:01 AM on 

December 15, 2019.

6. Liberty issued Endorsement No. 2 to the Policy pursuant to which the limits of 

liability under the Policy were increased from $2.0 million to $5.0 million, solely with respect to 

KMW’s performance on the project to construct a new co-generation plant that would supply 

electricity and steam to operate Robbins’ lumber drying kilns and heat for its buildings (the 

“Project”).

7. Liberty issued a letter dated July 8, 2019 (the “Reservation of Rights Letter”)

and attached hereto as Exhibit “C”, acknowledging having received a Loss Notice on June 6, 

2019, which consisted in part of GRE’s formal notice that it was rejecting the steam turbine 

manufactured by Chola Turbo Machinery (the “Turbine”) as non-conforming.  A copy of GRE’s 

formal notice is attached hereto as Exhibit “D”.  

8. In its Reservation of Rights Letter, Liberty agreed to provide coverage to KMW

subject to the terms, conditions and exclusions of the Policy and the following reservation of 

rights.

                                                          
1 All terms not otherwise defined herein have the meanings given to them in the Policy attached hereto at Exhibit 
“B”. 
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9. As set forth in the May 2020 Affidavit, GRE’s engineer, Mid-South Engineering 

Company (“Mid-South”), concluded that KMW made certain professional errors in the design 

of the Turbine. Attached hereto as Exhibit “E” is Mid-South’s Determination of Claim.

10. Specifically, as further described in pages 6-7 of the Determination of Claim, 

Mid-South concluded that KMW’s design of the Turbine was deficient because, among other 

things: (i) KMW applied the wrong industry standards for pressure and temperature in the design 

of the Turbine; and (ii) KMW selected the wrong kind of metal for construction of the Turbine 

casing.

11. As further described in paragraphs 30 through 38 of the May 2020 Affidavit, 

KMW has admitted that the Turbine was defective in writing and promised to purchase and 

install a conforming turbine at KMW’s expense.

12. I am not aware of any defense raised by KMW or Liberty as to the professional 

errors and omissions identified by Mid-South in its Determination of Claim.

13. The proceeds of the Policy are a critical source of funds from which GRE may 

satisfy its substantial claims against KMW.

14. GRE now seeks to Lift the Stay of Proceedings for the sole purpose of 

commencing and prosecuting an action against KMW such that GRE may seek to satisfy its 

claims with the proceeds of the Policy. The action would be for, among other things, negligence 

and breach of contract in the performance of KMW’s professional services under the contract 

entered into between GRE and KMW pursuant to which KMW was to design, engineer and 

supply a biomass fired energy system pursuant to the Project.





Exhibit “A”
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Estate File Number: 35-2638322
Court File No.: 35-2638322

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)
(IN BANKRUPTCY AND INSOLVENCY)

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL
OF KMW ENERGY INC.

AFFIDAVIT OF JAMES A. ROBBINS
(sworn May 1, 2020)

I, JAMES A. ROBBINS, of the City of Waldo, in the State of Maine, MAKE OATH AND SAY:

1. I am the President of Robbins Lumber, Inc. (“Robbins”), which position I have held 

since 2013. I am also the Treasurer of a separate entity affiliated with Robbins called Georges 

River Energy, LLC (“GRE”).  In those capacities I have personal knowledge of the facts to 

which I depose herein, except where I have indicated that I have obtained facts from other 

sources, in which case I verily believe those facts to be true.

Background

2. Robbins is a fifth generation family-owned business that was established in 1881 and 

operates a sawmill on a 40-acre site in Searsmont, Maine.  Robbins is partnered with a 

distribution yard in Dartmouth, Nova Scotia.  The combined operations employ over 135 

individuals.

3. Robbins’ operations have, for many years, included a 1.2 megawatt co-generation plant 

that generated electricity for operations and steam for use in Robbins’ kilns to dry lumber and 

provide heat for the facility.
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4. In 2016, Robbins embarked on a project to construct a new co-generation plant that, like 

its historical co-generation plant, would supply electricity and steam to operate its lumber drying 

kilns and heat for its buildings (the “Project”). 

5. A critical factor in planning the Project was to use the mill residuals, such as sawdust, 

bark and chips, as fuel. This would provide a market for byproducts from independent loggers, 

landowners and other sawmills which previously had gone to many of Maine’s now-shuttered 

paper mills.

6. The Project was to be owned and operated by GRE, a separate entity affiliated with 

Robbins.

7. As part of the Project, GRE planned to purchase and install an 8.5 megawatt steam 

turbine.  GRE planned to sell electricity back into the electrical grid pursuant to a power 

purchase agreement (the “Power Purchase Agreement”) entered into with Central Maine Power 

Company.  In addition, Robbins planned that, upon completion of the Project, it would cease to 

operate its existing biomass system that was supplying steam to Robbins’ dry kilns.

Contract with KMW

8. On or about December 6, 2016, Robbins entered into a contract (the “Contract”) with 

KMW Energy, Inc. (“KMW”) pursuant to which KMW was to design, engineer and supply a 

biomass fired energy system (“System”).  The Contract Price for the System was $12,825,000 

USD.  A copy of the Contract is attached hereto as Exhibit A.

9. As required by the terms of the Contract, KMW supplied a certain performance bond 

designated as bond no. BDTO-15002-016 (“Bond”) guaranteeing its performance of the 

Contract.  The penal sum of the Bond is 50% of the Contract price or $6,412,500 USD.  Liberty 
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Mutual Insurance Company (“Liberty”) is the surety on the Bond. A copy of the Bond is 

attached hereto as Exhibit B.

10. The System designed by KMW was to be comprised of a boiler (essentially a furnace) 

that would burn biomass fuel (primarily wood chips) to heat water to generate high-pressure 

steam.  The steam would be used to power a steam turbine and generator supplied by KMW to 

generate electricity.  After passing through the turbine, the steam would be piped to Robbins’ 

kilns to supply heat to dry its lumber products and heat its buildings.

11. KMW agreed that the co-generation System would meet certain specific design criteria.  

Specifically, KMW promised that the steam turbine would generate 8.5 megawatts of electricity 

while providing steam for Robbins’ dry kilns and building heat all the while meeting certain 

efficiency and emissions standards.

The Turbine

12. During the design phase of the Project, KMW recommended that it provide a steam 

turbine manufactured by Chola Turbo Machinery located in Bangalore, India (the “Turbine” or 

the “Chola Turbine”).

13. Pursuant to “Steam Turbine and Generator Item 661” of the Biomass Field Energy

System Proposal attached to the Contract, KMW represented to GRE that Chola Turbo 

Machinery Turbines are extensively proven and have been approved by General Electric.

14. Based on KMW’s assurances, GRE believed that the Chola Turbine would meet the 

requirements of the Contract specifically including the performance criteria that KMW agreed to 

meet.
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15. GRE expected that the completed Project would result in a net savings of the cost to 

generate electricity and steam through a combination of a more efficient system and revenue 

generated from the Power Purchase Agreement.

16. Under the Contract, KMW agreed to deliver the Turbine and generator on December 19, 

2017.

17. KMW delivered the Turbine several months late, on or about March 20, 2018.  Upon 

delivery, the Turbine has to be installed by GRE’s contractor and put through a commissioning 

and start up process by KMW. 

18. Operation of the System commenced in October 2018.  The Turbine began to generate 

electricity on November 28, 2018.

Problems with the Turbine

19. Almost immediately, it became clear that there were significant problems with the 

Turbine.

20. Among other things, the Turbine failed to generate electricity in the quantity required by 

the Contract.  In addition, after passing through the Turbine, there was insufficient steam left 

over to supply Robbins’ kilns.  

21. Because the System failed to generate sufficient steam, Robbins was forced to continue 

operating its existing biomass system in conjunction to operate its kilns and provide heat for its 

buildings.  As a direct result, Robbins’ actual operating costs with the new System are greatly in 

excess of its anticipated operating costs.

22. In addition, because the Turbine failed to generate as much electricity as anticipated, 

GRE was unable to sell power and generate anticipated revenue through the Power Purchase 

Agreement.
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23. During the first half of 2019, KMW and GRE undertook significant efforts to investigate 

the problems with the System.

24. Among other things, GRE hired MD&A Turbine Consultants to inspect and evaluate the 

Turbine’s operations.  A copy of the MD&A report dated May 2, 2019 (the “MD&A Report”), 

is attached hereto as Exhibit C.

25. At page 3 of the MD&A Report, MD&A noted that:

To date, the steam turbine has not operated at full power for more than several minutes to 
determine its maximum MW output. The time duration was too short to collect steady 
data to measure actual efficiency, but preliminary data at partial loads shows a much 
higher energy input is needed per a unit of output, than specified.  As KMW and Chola 
continue to search for solutions to the known problems for which they are solely 
responsible, the steam turbine’s ultimate operational status is unknown.  The following 
conclusions are based on the information identified in this report and are subject to 
change as KMW and its steam turbine supplier, Chola, make changes and more 
information becomes available. 

For the reasons explained below, the steam turbine supplied by KMW does not comply 
with the requirements of the KMW Contract.  It does not comply with industry standards 
or the performance requirements identified in the KMW Contract.  Its operation to date 
has been unreliable and neither KMW nor Chola have been able to fix this problem.  
Therefore, the steam turbine is not acceptable and should be replaced with a properly 
manufactured steam turbine that conforms to the requirements of the KMW Contract. 
(Emphasis added).

26. Following completion of its evaluation, MD&A concluded among other things: that the 

Turbine castings were substandard in material properties and thickness and that as a result could 

lead to failure, serious injury and death; that the Turbine electrical output was deficient and 

limited to only 85% of output guaranteed by KMW; that the Turbine had a poor performance 

record with numerous parts requiring replacement within a short time after it began to operate; 

and that Turbine manufacturer, Chola, lacked the engineering expertise to correct the problems 

with the Turbine.  See pages 28 through 30 of Exhibit C for further details.
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27. In light of the MD&A Report, on May 3, 2019, GRE formally notified “KMW that it 

[was] rejecting the Turbine as a non-conforming good and requiring it be replaced with a new 

steam turbine that conforms to the industry standards and the requirements of the [Contract].”  

A copy of GRE’s formal notice to KMW that the Turbine is non-conforming is attached hereto 

as Exhibit D.

28. As indicated in the Determination of Claim of the Project Engineer, Mid-South 

Engineering Company (“Mid-South”) attached hereto as Exhibit E, in early June 2019, GRE 

requested that Mid-South serve as engineer in a decision-making process related to GRE’s claim

of non-conforming goods.

29. Following its review of the MD&A Report and responses thereto provided by KMW, 

Mid-South concluded on June 14, 2019, that the Turbine failed to conform to the requirements of 

the Contract.

KWM’s Response to Turbine Problems

30. On or about July 8, 2019, KMW promised in writing that it would replace the non-

conforming Turbine with a conforming turbine.  A copy the July 8, 2019, email from KMW’s 

duly authorized attorney is attached hereto as Exhibit F.

31. On or about July 14, 2019, after agreeing to replace the non-conforming Turbine, KMW 

provided GRE with a preliminary schedule for the replacement project.  A copy of KMW’s 

preliminary schedule is attached hereto as Exhibit G.

32. KMW’s schedule identified the basic phases of the replacement effort, starting with steps 

needed to identify possible suppliers for the new turbine, contacting potential suppliers, 

arranging site visits, soliciting proposals and selecting a supplier, issuing a purchase order, 

manufacturing and installation time.
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33. Based on that schedule, GRE expected that the new turbine would be commissioned and 

producing power and steam in accordance with the Contract no later than December 31, 2020.

34. KMW’s schedule was predicated on placing an order for the replacement turbine by 

October 17, 2019.

35. GRE and KMW subsequently agreed to extend the deadline for ordering the new turbine 

to November 15, 2019.

36. By that time, GRE and KMW had narrowed the list of possible turbine suppliers to two 

manufacturers.

37. Following review of the two proposals, KMW agreed that it would purchase the 

replacement turbine from Fincantieri S.p.A. (“Fincantieri”), a manufacturer of steam turbines 

based in Italy.

38. On January 20, 2020, KMW issued its purchase order to Fincantieri in the amount of 

€1.895 million for a replacement for the rejected, non-conforming Chola Turbine (“Purchase 

Order”).  A copy of the Purchase Order is attached hereto as Exhibit H.

39. The parties scheduled a kick-off meeting for February 25-26, 2020 among Fincantieri, 

KMW and GRE to finalize engineering details for the replacement turbine.

40. KMW failed to include in the Purchase Order certain critical equipment and services that 

KMW agreed to supply under the Contract including a spare rotor, various spare parts and 

engineering support.

41. These excluded items were supplied by KMW under the original Contract and are critical 

to the proper operation and maintenance of the new turbine.
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42. Following late delivery of the Turbine by KMW, and as the failings of the Turbine 

became known, GRE provided written notification of its accruing damages and claims against 

KMW on multiple occasions. 

43. Subsequent to issuing the Purchase Order to Fincantieri, KMW threatened to rescind the 

Purchase Order unless GRE agreed to a financial settlement of its accruing damages claims 

against KMW. 

44. In other words, KMW sought to leverage GRE’s need to have a functioning turbine in 

order to compel GRE to compromise its valid claims for damages arising from KMW’s failure to 

deliver a functioning turbine in the first instance.

Recent Status

45. In response, GRE notified KMW and its Bond surety, Liberty Mutual, by letter dated 

February 4, 2020, that it was “considering declaring [KMW] in default under the terms of the 

[Contract] . . ..”  Such notice was required under the Bond prior to termination of the Contract 

with KMW.  A copy of GRE’s notice to Liberty dated February 4, 2020, is attached hereto as 

Exhibit I.

46. As required by the Bond, Liberty, KMW and GRE participated in a conference (via 

telephone) on February 18, 2020, to discuss KMW’s performance failures under the Contract and 

the reasons for GRE’s notice of default.  

47. As planned, representatives of Liberty Mutual, Fincantieri and KMW met with GRE at its 

Searsmont, Maine, facility during the week of February 25 and 26, 2020, to finalize engineering 

details for the replacement turbine.  Fincantieri also expected to finalize the commercial terms 

for payment of the replacement turbine by KMW.   
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48. At these meetings, Fincantieri provided notice at that time that it would not continue 

efforts to engineer and manufacture the replacement turbine unless KMW finalized payment 

terms.  A copy of minutes of these meetings prepared by Fincantieri are attached hereto as 

Exhibit J.

49. Due to KMW’s failure to finalize the payment terms for the replacement turbine, its 

failure to commit to purchasing critical spare parts and engineering support, and KMW’s threats 

to either suspend work on the replacement turbine or cancel the order, GRE concluded that 

KMW was unwilling or financially unable to accomplish the replacement as required by the 

Contract.

50. GRE, through its counsel, again notified Liberty of its intention to terminate the Contract 

with KMW for default on April 8, 2020.  A copy of GRE’s counsel’s notice to Liberty dated 

April 8, 2020, is attached hereto as Exhibit K.

51. KMW’s recent insolvency filing, which cites KMW’s obligations to GRE as a primary 

reason for the filing, demonstrates that GRE was correct in its assessment about KMW’s 

inability to fulfill its obligations under the Contract.

52. Since GRE notified Liberty Mutual that it was considering declaring KMW in default, 

KMW has failed to take material steps to meet its obligations to provide a conforming steam 

turbine, specifically including issuing a purchase order for the spare rotor, spare parts and 

engineering support, and negotiating final terms and conditions with Fincantieri.

Significant and Ongoing Harm being Suffered by GRE

53. As a result of KMW’s failure to supply a conforming turbine, GRE has incurred and 

continues to incur substantial financial impacts.  GRE estimates that its damages through the end 
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of January 2021 (the date when the new turbine was projected to be on line), will exceed $8.75 

million.

54. GRE’s damages include $1.67 million spent out of pocket for engineering, testing, 

equipment repairs and professional services in order to address the failings of the Chola Turbine.  

GRE expects to incur another $250,000 in out-of-pocket costs through the end of January 2021.  

This figure may increase significantly given KMW’s failure to pay certain subcontractors, 

consultants and suppliers for work performed during GRE’s recent maintenance and repair 

shutdown.

55. In addition to its out-of-pocket costs, GRE has experienced operational losses due to the 

Turbine’s failure to generate electricity at the level required by the Contract.  This has prevented 

GRE from selling electricity in accordance with its Power Purchase Agreement and forced GRE 

to run a second boiler to meet the needs of Robbins’ lumber mill operations.

56. These operational losses through the end of December 2020 are expected to exceed $3.5 

million.

57. In addition, during the estimated six-month period following delivery of the replacement 

turbine when the non-conforming Turbine is removed and replaced, GRE expects to experience 

losses in excess of $2.9 million.

58. The damages described above assumed that the new turbine would be delivered in 

January 2021.  Obviously, in light of KMW’s financial distress and failure to honour its 

obligations under the Contract, this time line is not possible.

59. GRE’s damages mount each day that the non-conforming Chola Turbine remains in 

operation.  Attached hereto as Exhibit L is GRE’s March 2, 2020, demand to KMW outlining its 

damages claims.
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Liberty Mutual Canada 
 

 

 Bow Valley Square III, Suite 3110 
255 – 5th Avenue SW 
Calgary, Alberta 
T2P 3G6 
 
Direct:  416-847-3564 
Fax:      416-307-4372 
Email: katherine.baker@libertymutual.com 
 

 
 
 
 
July 8, 2019 
 

Private and Confidential 
 
Mr. Gerry Higgins        (via email to: ghiggins@kmwenergy.com)        
KMW Energy Inc. 
275 Colborne Street  
London, Ontario 
N6B 2S7 
 
 
Re: Insured:  KMW Energy Inc.  
 Policy No.:  PLTOABENR003 (the “Policy”) 
 Company:   Liberty Mutual Canada (“Liberty”) 
 Claimant: Georges River Energy  
 File No.: TORSPC000228816 
 
Dear Mr. Higgins, 
 
Liberty has reviewed the email notification provided on June 7, 2019, from Ms. Wendy Dance of Arthur 
Gallagher, and its attachments.  Included in the attachments was a copy of the Loss Notice dated June 6, 
2019; a copy of a letter dated May 3, 2019 from Eaton Peabody, attorneys for Georges River Energy 
(“GRE”); and a copy of the Rasmussen Report dated May 2, 2019 (collectively referred to as the 
“Demand”).   Please note that the words that are in bold print in this letter are defined in the Policy.  
 
 
Summary of Coverage Position 
 
The Demand has been submitted for coverage consideration under the Architects, Engineers & 
Environmental Services Professional Liability Insurance Policy PLTOABENR003 (the "Policy"). Liberty 
will provide coverage to KMW Energy Inc. (“KMW”), for the Demand subject to the terms, conditions 
and exclusions of the Policy and the following reservations of rights.   
 
 
 
 

mailto:katherine.baker@libertymutual.com
mailto:ghiggins@kmwenergy.com
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The Policy 
 
The Policy has a Policy Period from 12:01 a.m. December 15, 2018 to 12:01 a.m. to December 15, 2019. 
For this period, the Policy has Limits of Liability of $2,000,000.00 each Claim and $2,000,000.00 in the 
aggregate for each Policy Period. In accordance with Endorsement 2 and solely for the Robbins Lumber 
Project, the Limits of Liability for each Loss is $5,000,000.00 for each Claim and in the aggregate for each 
Policy Period. 
 
There is an applicable Deductible of $50,000.00 for each and every Claim.  Please note that the Deductible 
applies to payment of all Loss. Payment of any and all Loss will reduce the Limits of Liability available to 
pay Claims.  The Deductible amount shall be borne by the Insured uninsured and at their own risk.  
Liberty shall not be liable for any amount in excess of the Policy limits or within the applicable Deductible. 
 
 
Brief Case Facts 
 
KWM designed a Turbine for GRE that was manufactured and installed by other contractors.  The 
Rasmussen Report states that the Turbine fails to comply with industry standards and the requirements of 
the Procurement Contract.  Such defects included but are not limited to, the failure to manufacture major 
components of the Turbine with suitable materials that comply with the required Procurement Contract 
standards.  It is further stated that the Turbine has proven to be incapable of producing power and steam 
at the levels required under the Procurement Contract due to its defective design and manufacture.  GRE 
has therefore demanded that the Turbine be replaced with a new steam turbine. 
 
 
Analysis 
 
The following coverage analysis is based upon the allegations made in the Demand about the 
circumstances giving rise to and surrounding this matter.  We recognize that the allegations are 
unsubstantiated at this time, and do not intend to imply that they have any legal or factual basis. 
 
Subject always to all of the Policy’s terms and conditions, Liberty undertakes to pay on behalf of the 
Insured all sums, subject to the terms and conditions of the Policy, which the Insured becomes legally 
obligated to pay as Loss on account of a Claim first made against the Insured during the Policy Period 
and reported to Liberty as soon as practicable, but, in no event later than 60 days after the expiration or 
termination of the Policy Period, as a result of a Wrongful Act or a Pollution Incident that took place 
prior to the expiration or termination of the Policy Period. 
 
Loss is defined at Policy Paragraph 22.9 to mean all Damages and Claims Expenses. 
 
Damages is defined at Policy Paragraph 22.5, in part, as: 
 

compensatory monetary amounts including any judgments (inclusive of any pre- or post- judgment interest), awards, or 
settlements negotiated with Liberty’s approval. Damages shall also include punitive or exemplary damages or the 
multiple portion of any multiplied damage award unless such Damages are uninsurable pursuant to applicable law. 
 
Damages do not include: 
a. any return, withdrawal or reduction of professional fees, profits or other charges, or; 
b. fines, sanctions, taxes, penalties or awards deemed uninsurable pursuant to any applicable law.  

 (…) 
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Claims Expenses is defined at Policy Paragraph 22.3, as  
 

a. reasonable and necessary fees charged by a lawyer(s) designated by Liberty, or designated by an Insured, with 
Liberty’s prior written consent, to defend a Claim;  

b. All other fees, costs and charges, resulting from the investigation, adjustment, defence and appeal of a Claim, if 
incurred by Liberty or by an Insured with Liberty’s prior written consent, including premiums on appeal bonds, 
provided that Liberty shall not be obligated to apply for or furnish such appeal bonds.    

  
Claims Expenses do not include an Insured’s or Liberty’s salary charges, wages or expenses of partners, principals, 
officers, directors, members or employees.   

 
 
Claim is defined at Policy Paragraph 22.2 as: 
 

a demand for money or services, naming an Insured and alleging a Wrongful Act or Pollution Incident.  Two or 
more Claims alleging, based upon, arising out of or attributable to the same or related Wrongful Act(s) or Pollution 
Incident(s), shall be considered and treated as a single Claim regardless of whether made against one or more 
Insureds.   

 
Wrongful Act is defined at Policy Paragraph 22.19 as: 
 

any actual or alleged act, error or omission, or Personal Injury in the performance of Professional Services by an 
Insured or by any entity or person for whom an Insured is legally liable. 
 

Professional Services is defined at Policy Paragraph 22.17 as: 
 

services that an Insured performs for others in their practice as an architect, engineer, land surveyor or planner, 
interior designer, landscape architect, construction manager, environmental consultant, scientist, LEED Accredited 
Professional. 

 
Insured is defined in at Policy Paragraph 22.8 in relevant part as  
 

a. the Named Insured; 
b. any person who is, was, or hereafter becomes a partner, principle, officer, director, member, or employee of the 

Named Insured, but only for Professional Services performed in such capacity on behalf of the Named 
Insured; 

c. any temporary or leased personnel, but only for Professional Services performed while acting under the direct 
supervision and on behalf of the Named Insured:  

(…)  
 

The Named Insured is designated in Item I of the Declarations as KMW Energy Inc.  Liberty, therefore 
accepts that the Demand constitutes a Claim against KMW alleging a Wrongful Act arising out of 
Professional Services allegedly provided by KMW.  Further, as discussed with yourself and Mr. Adrian 
Carstolovean, I confirm that this Demand relates to the Robbins Lumber Project and as such, 
Endorsement 2 applies increasing the Limits of Liability to $5,000,000.00 for this Claim.  Therefore, 
Liberty will provide coverage for KMW under the Policy for the allegations made in the Demand, subject 
to the Policy terms and conditions, the Limit of $5,000,000.00, the deductible of $50,000.00 and the 
reservations of rights set out below. 
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In addition to this coverage under the Policy we wish to draw your attention to the following. 
 

• Exclusion 4.2 of the Policy provides that there is no coverage for a Loss based upon, arising from 
or in any way related to any Wrongful Act which took place before the Retroactive Date.  The 
Retroactive Date of this Policy is December 15, 2018.  The Procurement Contract between KMW 
and GRE is dated December 6, 2016, however, we understand from the information received to 
date that the Wrongful Act occurred after Retroactive Date.  Nevertheless, Liberty reserves its 
rights under the Policy to rely on Exclusion 4.2 should it be determined in the future that any 
Wrongful Act occurred prior to the Retroactive date.   
 

• Exclusion 4.6 of the Policy states that there is no coverage for Loss resulting from any Claim 
made against an Insured based upon, arising from or in any way related to liability assumed by an 
Insured under any Contract. This exclusion does not apply if an Insured would have been liable 
in the absence of such Contract.  Given the allegations brought against KMW in the Demand, we 
wish to reserve our rights specifically on this exclusion. 

 
• Exclusion 4.7 of the Policy states that there is no coverage for Loss arising from or in any way 

related to any express warranty or guarantee, however this exclusion shall not apply to any 
warranty or guarantee made by an Insured that the Professional Services an Insured performs 
are in conformity with the standard of care to that Professional Service.  

 
• Exclusion 4.8 of the Policy states that there is no coverage for Loss arising from or in any way 

related to actual construction performed by an Insured, or an Insured’s agent or subcontractor, 
including, but not limited, to erection, fabrication, installation, assembly, manufacture, demolition, 
dismantling, drilling, excavation, dredging, remediation, or supplying any materials, parts, or 
equipment, except for supplying furnishings as a part of interior design services. The Demand 
requests that the Turbine be replaced and/or repaired.  Based on Exclusion 4.8 there would be no 
coverage for such costs to replace or repair the Turbine.  
 

• Exclusion 4.9 of the Policy states that there is no coverage for Loss arising from or in any way 
related to any product developed, sold, supplied, or distributed by an Insured or by others under 
license from and Insured for multiple sale or mass distribution.  

 
Further, please note the following: 
 
Policy Paragraph 8 provides, in part, that you shall cooperate fully with Liberty and do nothing that might 
prejudice Liberty’s position. Liberty will not settle any Claim without the written consent of KMW.  If, 
however, consent to any settlement recommended by Liberty is withheld and the Insured elects to contest 
or to continue to contest such Claim, then Liberty’s liability for such Claim shall not exceed the amount 
for which such Claim could have been settled plus Claims Expenses up to the date consent was 
withheld.  
 
Policy Paragraph 14 provides that this Policy is to be excess to any other valid insurance. We confirm that 
KMW holds a CGL Policy with Liberty and that there is a Surety Bond in place with Liberty held on 
behalf of Georges River Energy.  If there are any other polices held by KWM that may in any way possibly 
pertain to coverage for professional services undertaken by KMW, kindly advise at your earliest 
convenience.   
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Defence Counsel 
 
Policy Paragraph 5 provides that Liberty has the right and duty to defend any Claim made against an 
Insured, including the right to appoint and instruct counsel or make any investigation or negotiation it 
deems expedient.  As you know, Liberty has appointed Mr. Ian Epstein of Blaney McMurtry LLP, as 
defence counsel to represent KMW in this matter.  As stated above, the $50,000.00 Deductible applies to 
Claims Expenses.  Mr. Epstein has been asked to submit defence bills to your attention with a copy to 
Liberty so that we may track the exhaustion of your deductible. 
 
Counsel will not be requested or permitted to provide coverage advice to you or Liberty with respect to 
the Policy and/or its application to Demand.  Further, counsel’s representation shall be subject to the 
reservation of right contained in this letter and Liberty’s litigation management guidelines.  If needed, we 
may request to meet with counsel, you and/or other key witnesses to discuss the facts of this case, as well 
as liability, damages and coverage issues.  Your cooperation in this regard will be appreciated and will help 
to bring this claim to an appropriate resolution. 
 
Liberty’s position with respect to this matter is based upon the information provided to date and is subject 
to further evaluation as additional information becomes available. Liberty reserves its right to assert 
additional terms and provisions of the Policy and additional defences available at law and in equity which 
may become applicable as new information is learned. 
 
Please feel free to contact me should you have any questions concerning the coverage available under the 
Policy, or the issues that are raised in this letter. We look forward to working with you to resolve this 
matter. 
 
 
Yours very truly, 
 

Katherine Baker 
Katherine Baker 
Sr. Litigation Auditor/Sr. Claims Specialist, Specialty Casualty Claims 
 
cc: Mr. Adrian Carstolovean     (via email to:  adrian_carstolovean@aig.com)    
 Arthur J. Gallagher Canada Limited 
 
 Mr. Ian Epstein       (via email to: iepstein@blaney.com)  
 Blaney McMurtry LLP   
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VIA EMAIL ONLY DPierson@eatonpeabody.com 

 

James A. Robbins 

c/o David C. Pierson 

EATON PEABODY 

100 Middle Street 

P.O. Box 15235 

Portland, Maine 04112-5235 

 

VIA EMAIL ONLY aatcheson@millerthomson.com  

 

Eric B. Rosen, M.Sc., P. Eng. 

c/o Aaron E. Atcheson 

Miller Thompson LLP 

One London Place 

255 Queens Avenue, Suite 2010 

London, Ontario N6A 5R8 

CANADA 

 

RE: 7066.37.05.03 - Georges River Energy/Searsmont, ME 

 Review of Non-Conforming Goods Claim by Georges River Energy, LLC dated May 3, 2019 

 

To Whom it may Concern: 

 

Mid-South Engineering (MSE) offered to Georges River Energy (GRE), at the request of GRE’s legal 

representative, to serve as Engineer in a decision-making process related to a GRE claim of non-conforming 

goods.  In this capacity, MSE will accept and review all supporting documentation from the contracted 

parties related to a GRE claim of the KMW Energy Inc. supplied steam turbine as a non-conforming good 

in a letter submitted by Eaton Peabody on behalf of GRE dated May 3, 2019. (Appendix A) 

 

Prior to May 1, 2019, Mid-South Engineering completed and fulfilled its obligation to provide requested 

engineering services for Georges River Energy related to their project to install a biomass boiler and turbine 

system in Searsmont, Maine.  Following completion of this work, MSE was requested by GRE to act as 

Engineer as defined in Section 9.06 of a contractual agreement between Georges River Energy LLC and 

KMW Energy Inc. dated Dec. 6, 2016 (Appendix B) and to which, Mid-South Engineering is not signatory.   

Believing that we can be objective and impartial, MSE provided Proposal No. 7066.37.07.10-001, Rev. 0 

dated May 2, 2019 to Georges River Energy, LLC. (Appendix C) to serve in the capacity of Engineer and were 

subsequently given a purchase order for these services. 
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The claim, as written, incorporates a report from Mr. David Rasmussen of MD&A, LLC dated May 2, 2019 

(Appendix D, “Rasmussen Report”) that the supplied turbine fails to comply with industry standards and 

also fails to meet the requirements of the procurement contract between KMW and GRE.  Further GRE has 

claimed that the turbine has proven to be incapable of producing power and steam (extraction) at the 
levels required under the procurement contract.  To satisfy this claim, GRE is requesting a replacement 
turbine that conforms to both industry standards and the requirements of the procurement contract. 
 
In review of the claims by GRE and responses by KMW, numerous codes and/or standards have been 
referenced, along with the procurement contract, and will be considered in this review.     The contract 
provides specific codes and standards that are incorporated and are shown in Appendix K of this 
document.  The other codes referenced in supporting documentation include API 611, API 612, ASME 
Section VIII Div. 1&2, ASME Section II, ASME/ANSI 1.5, ASTM A356, ASTM A488, and are not clearly 
identified in the contractual agreement.   They are, however, valid codes or standards that have been 
developed and further revised to meet safety and quality needs of the final product.  Suppliers may and 
oftentimes do routinely use these in designing, manufacturing and testing of their turbines.  
Determination of conformance/non-conformance is limited to information provided by each party and 
interpretation of code/standard/contract applicability to the design and operating conditions of this 
turbine, as specified in the procurement contract.  The contract states that “the equipment and materials 
shall comply with all applicable National Codes, Standards and Regulations.” 
 
Although initial claim was filed on May 3, 2019, final documents were submitted to Mid-South Engineering 
for consideration on June 10, 2019.   
 
Mid-South Engineering reviewed each claim individually and arrived at conclusions for each claim, then a 
final summary conclusion was made based on consideration of the resultant total impact to substantiate 
a claim that the turbine, as a whole, constitutes a non-conforming good.   
 

Standards 
 
Importantly, the contract does not explicitly reference any API Standard, but, it is an internationally 
accepted practice to follow whatever codes and/or standards would apply to the design, manufacturing 
and testing of a specific steam turbine.   With GRE’s turbine, the question of which API standard is 
applicable is a point of contention with KMW having used a turbine supplier that adheres, for the most 
part, to API 611 5th edition “General Purpose Steam turbines for Petroleum, Chemical and Gas Industry 
Services” and refers to this standard in responses.   The API 612 standard dated 1995 “Special Purpose 
Steam Turbines for Petroleum, Chemical and Gas Industry” is also referenced by GRE (MD&A report) in 
the claim and the two standards are for steam turbines but are not identical nor complementary.   As this 
turbine was built in 2017 any reference to a 1995 standard seems outdated, with the current edition 
released in 2014, but the intent of that standard still exists today.  General Purpose turbines, as defined 
in both API 611 and 612 are “horizontal or vertical turbines used to drive equipment that is usually spared, 
is relatively small in size (power), or is in non-critical service.  They are generally used where steam 
conditions will not exceed a pressure of 48 bar (700 psig) and a temperature of 400 deg C. (750 deg F) or 
where speed will not exceed 6000 r/min”.  “Special Purpose turbines, are those horizontal turbines used 
to drive equipment that is usually not spared, is relatively large in size (power), or is in critical service.   
This category is not limited by steam conditions or turbine speed”.    
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The following table identifies which conditions of the API 611 and 612 standards apply to the GRE turbine. 
 

GRE Turbine Conditions  API 611 API12 

Horizontal Design Applies Applies 

Unit is not spared Does not apply Applies 

Relative size 8.5 MW (Small to mid-size) Applies Does not apply 

Design pressure 900 psig Does not apply Applies 

Design Temperature 900 deg F Does not apply Applies 

Speed > 6000 rpm Applies Applies 

Non-Critical Service Applies Does not apply 

 

In considering which API standard applies, MSE used the criteria established in the respective standards, 

noting that GRE’s turbine is of horizontal design, is not spared, is relatively small in size, is not in critical 

service, is designed for 900 psig and 900 deg F, and has an operating speed of 5500 r/min.   From these 

seven conditions, the API 611 standard meets 4 of the seven conditions while not meeting the limits for 

operating pressure and temperature, which are generally limited to 700 psig and 750 deg F.   API 612 applies 

to 5 of the seven conditions, horizontal design, not usually spared, and not limited by steam conditions of 

pressure and temperature.   API 612 does not apply in the conditions for critical service or relative size 

(power).   Given that neither of these standards completely and fully meets the conditions assigned to 

classify the turbine, MSE is considering both standards as valid and applicable in our decision.  In 

overlapping areas, the more demanding standard would be applied.   

Definitions of codes and standards might be helpful: “A standard is a set of technical definitions, 

specifications, and guidelines. They function as instructions for designers, manufacturers, operators, 

or users of equipment. If you are building something, a standard tells you about the materials, 

process, designs, structure, etc. In brief, standards tell you how to do something.” 

“When a standard has been adopted by governmental bodies and has the force of law, it becomes a 

code. A standard also becomes a code when it has been incorporated into a business contract. A code 

is a set of rules that experts in the field recommend people to follow; it is a model. Although it is not 

a law, it can be adopted into law. A code tells you what needs to be done, but it doesn’t explain how 

it should be done. Some examples of Codes include International Building Code, ASME Boiler and 

Vessel Code, and AWS D1.1.” 

Both API 611 and 612 standards then incorporate by reference other codes or standards including ASME 

Boiler and Pressure Vessel Codes Sections II, VIII, IX, ASME B1.1, B1.20.1, B16.1, B16.5, B16.11, B16.42, B16.47, 

B17.1, B31.3, PTC 6, AWS D1.1, ASTM A105, A106, A153, A193. A194, A197, A269, A307, A312, A338, E94, 

E709.    

Additionally, only API 611 (API 612 does not) includes references to ASTM A181, A320, A388, A524, A563, 

A578, A609, E165 and E1003 and only API 612 (API 611 does not) includes references to ASTM A53, A192, 

A247, A278, A358, A395, A418, A472, A515, A536, E125, E142.  The majority of the different references in 

API 612 relate to operation at higher temperatures and alloy materials. 
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Materials and Metallurgy 

In the MD&A report, it is stated that the material used for some critical components is not selected to meet 

the proper applicable standards needed for the pressure and temperature to which these components are 

exposed.   KMW has responded that the materials selected meet the conditions at which the turbine 

operates.  The named components include the upper and lower HP casings, which have upper temperature 

limits of 800 deg F and sustained operational exposure limited to 740-760 deg F (per KMW’s May 31 letter 

listed as Appendix J). 

Having two experienced and knowledgeable companies differ on this very important material specification 

raises serious concerns about safety both near term and long term.  MSE, with information provided, cannot 

determine which authority is correct, but we do believe that the casing temperature absolutely influences 

the long-term viability of this unit, and that actual physical temperature measurement is needed to 

complete an evaluation of the worthiness of the casing material.  These temperature measurements should 

be completed sooner, rather than later.  MSE recommends that KMW and GRE put together a plan on how 

to obtain real and accurate temperature measurements for the named components 

Turbine Performance 

The turbine performance forms part of KMW’s guarantee.  In this contract the guarantee is tied to 

performance and design criteria, as listed under “TECHNICAL PERFORMANCE DATA”, in attached Appendix 

E. 

The only supporting documentation provided to assist in determining whether or not the turbine is 

conforming in the area of performance is largely incomplete.  MSE has received from KMW an RMS 

modeling report (Appendix F) and from GRE several ATS reports (Appendices G and H). 

It must be noted that no quantitative empirical data has been provided to document power generation at 

specific inlet pressure, inlet temperature, inlet flow, extraction pressure, extraction temperature, extraction 

flow, condenser vacuum level, and condenser flow to compare with the technical performance data 

incorporated in the KMW guarantee.   

The RMS report predicts performance of the turbine based on the physical inspection and measured 

geometry of the turbine components.   According to RMS, achieving full power output of 8.5 MW can only 

be achieved with higher inlet steam flow.  Furthermore, operating at maximum design conditions of 900 

psig and 900 deg F with 92,868 pph inlet steam flow and extraction flow of 49,765 pph, generation would 

only achieve 7.64 MW, approximately 10% less than guaranteed for these conditions.   This RMS report is 

dated April 17, 2019 and no comment, reply or contradiction has been provided to MSE that refutes RMS 

findings. 

In an ATS report (Appendix G), dated May 2, 2019, ATS states “there is no way to cleanly verify HP inlet flow” 

and “there is no way to cleanly verify LP 60# extraction flow” and ATS further states “In order to develop an 

accurate steam map, two flow meters will have to be installed, one at the HP inlet to the turbine and one at 

the 60 # extraction”.  These comments refer to measurements needed to complete an accurate energy 

balance of the turbine only. 

In a separate ATS report (Appendix H), dated June 3, 2019, where ATS was requested to assist GRE in 

resolving extraction steam flow control problems where extraction pressure of 60 psig could not be 
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maintained, ATS stated after resolving the control issue: “In conclusion, it must be noted that regardless of 

V2 position at turbine loads less than 7MW the extraction header cannot meet or maintain 60 psi and at 

loads greater than 8MW the extraction header pressure rises to the point of lifting the safety valve, set at 

70 psi.  This operating condition prohibits GRE from running an efficient plant, ultimately costing them 

money, as they cannot maintain a steady DA temperature due to the fluctuating 60# header across the 

operating profile of the turbine.  This condition must be addressed.”  The V2 refers to the grid valve used 

to control steam flow through the turbine. 

In the MD&A response of May 24, 2019 (Appendix I), it is stated “The steam turbine was operated by GRE 

in April and May 2019 to determine maximum output with valves wide open and the boiler at maximum 

flow capability. This was not feasible except under unusual operating conditions as all three Control Valves 

could not be opened due to the lack of adequate hydraulic force to overcome the steam pressure drop 

forces. This is a design fault by the supplier and needs to be rectified.  

The maximum capability of the steam turbine was increased from 92,400 pounds per hour to 95,000 pounds 

per hour. Even at this excessive flow rate, only 7.3 MW of electrical output were measured vs the guaranteed 

design output of 8.5 MW gross at 92,400 pounds per hour at design steam pressures and temperatures. 

Not only was more steam being fed to the HP inlet to increase MW output, the extraction steam was 

reduced to further increase MW output from the LP section. The Extraction steam was reduced to 

approximately 15,000 pounds per hour from the allowed 49,100 pounds per hour.  This shows how the 

steam turbine lacks the necessary efficiency to covert steam energy into electrical energy.” 

“The steam turbine design firm, Rotating Machinery Services, was contracted by Energy Resources Group 

to perform a performance analysis on the CMTI components when they were disassembled in March 2019. 

The RMS report was released in April of 2019 and concluded that the CMTI steam turbine stages were not 

idealized for the steam flow and conditions found at GRE. This resulted in lower than typical thermal 

efficiencies.  

The report noted that the turbine frame sold to GRE is known as a Chola 152C steam turbine. Its design 

operating range is 13.5 to 20 MW. The output required by GRE is 8.5 MW with about 50% of steam 

extraction.” 

To this comment, KMW responded (noted in Appendix J): 

“CTMI/BT have been requesting the operating parameters multiple times since the turbine was loaded to 

8.5 MW. After waiting for more than 4 weeks there was no response form the site at which time BT sent its 

own representative to site to record the operating data. Here are our notes on the data recorded and also 

the points mentioned by MD&A: 

 

1. No steam flow meter is installed before the turbine inlet, the flow readings indicated in report are 

from the flow meter installed after the boiler. It does not take into account the line losses and also 

the steam flowing to steam sealing system and steam ejector, any other leakages in the line prior 

to the steam entering the turbine flange cannot be ruled out either. 

2. No steam flow meter installed in the extraction line, how can one assume the extraction flow 

without this? 

3. Operating procedures followed for cold and hot start were not as per the instructions of CTMI. 
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4. There is serious doubt regarding the governor program currently being used via the Woodward 

505XT. 

 

Under the circumstances it is unclear how the performance of the turbine can be judged without 

proper engineering data. Does Mr. Rasmussen from MD&A have a reliable source of gathering data 

other than what is available at site? CTMI/BT needs clear data to respond to this allegation.” 

 

In this area, MSE believes that there are enough measured parameters associated with the turbine 

installation to complete a realistic and representative review of performance in comparison to the technical 

performance conditions listed in the contract.   References by ATS and CTMI that additional inlet steam flow 

and extraction steam flow meters are needed to complete an accurate balance are not practical when these 

meters do not currently exist and would be expensive for GRE to purchase and install.  However, it is our 

understanding that GRE is proceeding with the purchase and installation of these meters.  

Regarding KMW’s statement that “There is serious doubt regarding the governor program currently being 

used via the Woodward 505XT”, we wish to emphasize that it is the contractual responsibility of KMW/CTMI 

to program the Woodward Governor 505XT as it sees fit to achieve the desired performance, since this 

equipment is part of KMW’s scope of supply. 

 

Summary Conclusions 

1. With respect to the claim of the turbine not complying with industry standards, MSE finds that the 

vendor’s use of API 611 as the guiding standard does not take into account three conditions where 

this standard does not fit.   

a. The GRE turbine operates at higher pressure of 900 psig than the 700 psig stipulated in API 

611 

b. The GRE turbine operates at a higher temperature of 900 deg F than the 750 deg F 

stipulated in API 611.     

c. Additionally, since this turbine is not spared, it does not fit the API 611 condition for “usually 

spared”.  

Since API 612 covers these conditions not covered under API 611, it should have been 

employed in the design, manufacturing and testing of GRE’s turbine in addition to the 

vendors choice to use API 611 applicable sections.   The contract provides language that 

states, “The equipment and materials shall comply with all applicable National Codes, 

Standards and Regulations”.   MSE believes that KMW did not employ all applicable 

standards in the design, manufacture and testing of GRE’s turbine.  Best use of industry 

standards was not followed. 

2. Somewhat covered under the category of Standards but important enough for discussion is the 

metallurgy selected and employed for critical components of the turbine.   The differing opinion 

between MD&A and KMW does not resolve the question of whether or not the casing material 

selected is suitable for the conditions to which it is exposed.   Although MSE believes that this 

material may be suitable, (if KMW’s explanation is valid and can be confirmed), the material’s higher 

temperature performance limit leaves very little room for error and without absolute knowledge of 
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what the actual exposure temperature might be, more data is needed.   In this area we strongly 

recommend that some form of temperature measurement be employed to gather data on 

temperatures in the area of greatest exposure under varying conditions over a representative time 

period.  We are unable to conclude the suitability or lack thereof of this material without more 

information. 

3. With respect to the claim of the turbine being incapable of producing power and steam at the levels 

required under the Procurement contract due to its defective design and manufacture, no 

quantifiable empirical data has been provided to MSE that substantiates this claim.   Despite that, 

there is sufficient information provided in the RMS modeling report and ATS reports that casts 

significant doubt that the turbine can perform to design conditions as supplied by KMW.   No 

information provided by KMW challenges this claim and no performance testing or analysis data 

has been provided to prove that it does meet design conditions.   At this time, we can only conclude 

that the turbine is non-conforming in the performance guarantee area of the contractual 

agreement. 

4. With respect to the claim of the turbine not complying with the requirements of the contract, there 

is sufficient evidence provided in the ATS reports and reaffirmed in the MD&A report that 

manufacturing quality and workmanship were sub-standard, to the level of creating justifiable 

suspicion that some components may not meet minimum safety or operating conditions.   Based 

on the reports provided by ATS, RMS and MD&A we conclude that the turbine has not met all 

conditions of the contractual agreement. 

5. To summarize, MSE concludes that the turbine is non-conforming due to API design standards and 

workmanship.  There is also significant suspicion to suggest that it does not conform to the 

performance guarantee or the metallurgy standards.  Additional data would need to be collected 

to fully confirm these suspected non-conformances.   

Sincerely, 

 

MID-SOUTH ENGINEERING CO. 

 

 

 

Walter Goodine 

 

WDG/bl 

 

Enclosures:  Appendices A-K 

 

xc: Mark Steward (MSE/Hot Springs, AR) w/e 

 James St. Pierre (MSE/Orono, ME) w/e 

 Pierre Letarte (MSE/Orono, ME) w/e 

 Andy Hamilton (Eaton Peabody/Bangor, ME) w/e 

 Gary Higgins (KMW/London, Ontario) w/e  
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Estate File Number: 35-2638322
Court File No.: 35-2638322

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)
(IN BANKRUPTCY AND INSOLVENCY)

THE HONOURABLE MR.

JUSTICE HAINEY

)

)

)

MONDAY , THE 22ND

DAY OF JUNE, 2020

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL
OF KMW ENERGY INC.

ORDER
(Motion to Lift Stay of Proceedings)

THIS MOTION, made by Georges River Energy, LLC (“GRE”) for an Order pursuant to 

the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (the “BIA”) lifting the stay of proceedings 

(the “Stay of Proceedings”) under Section 69(1) of the BIA proceeded by way of judicial 

videoconference due to the COVID-19 emergency.

ON READING the affidavit of James A. Robbins sworn June 15th, 2020 (the “Robbins 

Affidavit”) and the exhibits thereto, the Motion Record of GRE dated May 5th, 2020, and on 

hearing the submissions of counsel for GRE, counsel for KMW Energy Inc. (“KMW”), counsel 

for MNP Ltd. in its capacity as proposal trustee of KMW, counsel for Liberty Mutual Insurance 

Company, counsel for 2751602 Ontario Inc. and 462673 Ontario Inc. o/a Nor-Arc Steel 

Fabricators and counsel for PepsiCo Foods Canada, no one appearing although duly served as 

appears from the affidavit of service of Sophie Moher sworn June 15, 2020,

1. THIS COURT ORDERS that the time for service of this Motion is abridged and 

validated, and the court hereby dispenses with further service hereof.



LEGAL*50486847.5

-2-

2. THIS COURT ORDERS that the Stay of Proceedings established by section 69(1) of the 

BIA shall be and is hereby lifted for the sole purpose of permitting GRE to commence and 

prosecute an action against KMW provided however, that, absent further order of the Court,

GRE’s sole recourse with respect to any such judgement obtained shall be limited to proceeds of 

the Policy (as defined in the Robbins Affidavit).
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