
WFK:00017749.2  
 

Estate No.: 35-2638322 

Court No.: 35-2638322 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

(IN BANKRUPTCY AND INSOLVENCY) 

 

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF  

KMW ENERGY INC. 

OF THE CITY OF LONDON, 

IN THE PROVINCE OF ONTARIO 

 

 

 

SECOND REPORT TO THE COURT 

SUBMITTED BY MNP LTD., 

IN ITS CAPACITY AS TRUSTEE UNDER THE  

NOTICE OF INTENTION TO MAKE A PROPOSAL OF 

KMW ENERGY INC. 

 

 

 

 

 

June 18, 2020 

  



WFK:00017749.2  
 

2 
 

 

 

Table of Contents 

I.   INTRODUCTION ................................................................................................................ 3 

II.   RESTRICTIONS ................................................................................................................. 4 

III.    PURPOSE OF THIS REPORT ......................................................................................... 5 

IV.    BACKGROUND INFORMATION ................................................................................... 6 

V.   CREDITORS ....................................................................................................................... 7 

VI.    CASH FLOW PROJECTIONS ......................................................................................... 7 

VII.  ACTIVITIES OF THE PROPOSAL TRUSTEE ........................................................... 10 

VIII. SALE PROCESS ............................................................................................................... 11 

IX.    SALE APPROVAL ........................................................................................................... 12 

XII.   APPROVAL OF THE FEES AND DISBURSEMENTS OF THE PROPOSAL 

TRUSTEE AND ITS COUNSEL .............................................................................................. 16 

XIII.  CONCLUSION AND RECOMMENDATION ............................................................. 16 

 

  



WFK:00017749.2  
 

3 
 

I. INTRODUCTION 

1. On April 11, 2020 (the “Filing Date”), KMW Energy Inc. (“KMW” or the “Company”) 

filed a Notice of Intention to Make a Proposal (“NOI”) pursuant to Section 50.4 of the 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”).  MNP Ltd. 

was named proposal trustee in the NOI proceeding (the “Proposal Trustee”).  

2. Notice of the NOI as prescribed by the BIA was sent via email on April 17, 2020 to all 

KMW’s known creditors.   

3. On April 24, 2020, KMW filed Notice of Motion and a Motion Record returnable May 1, 

2020, seeking, among other things, a Court Order (the “May 1st Court Order”) extending 

the time within which KMW had to file a proposal to June 25 2020, approving the interim 

financing of up to $500M and authorizing the Proposal Trustee to conduct a stalking horse 

sale process (the “Sale Process”). The Proposal Trustee served its first report, dated April 

29, 2020 (the “First Report”). A copy of the First Report, without exhibits, is attached 

hereto and marked as Exhibit “A”. 

4. On May 1, 2020, the Court approved the following: 

a. an extension of the time for the Company to make a proposal to June 25, 2020;  

b. approved interim financing up to a maximum of $500M (the “DIP Loan”) from 

2751602 Ontario Inc. (the “DIP Lender” or “Stalking Horse Bidder”, as usage 

dictates) for the purpose of funding KMW’s activities and granting the second 

ranking security charge on the properties, assets and undertakings (collectively the 

“Property”) of the Company in favour of the DIP Lender over all other security 

interests and encumbrances (the “DIP Charge”), other than the Administration 

Charge; 

c. a first ranking charge (the “Administrative Charge”) on the Property in an amount 

not to exceed $150M in favor of the Company’s legal counsel, the Proposal Trustee, 

and Weisz Fell Kour LLP (“WFK”), the Proposal Trustee’s legal counsel to secure 

payment of their reasonable fees and disbursements; 



WFK:00017749.2  
 

4 
 

d. the Sale Process in respect of the Property and authorized the Proposal Trustee to 

conduct the Sale Process using the Asset Purchase Agreement dated April 24, 2020 

(the “Stalking Horse APA”) between the Company and the Stalking Horse Bidder 

in respect of the Property to be used as the stalking horse bid; and 

e. a third ranking charge over the Property in an amount not to exceed $50M in favour 

of the Company’s directors and officers to indemnify them against obligations and 

liabilities that they may incur after the Filing Date (the “D&O Charge”). 

5. Information regarding the proceedings has been posted to the Proposal Trustee’s Case 

website at www.mnpdebt.ca/KMWEnergy (the “Website”). 

II. RESTRICTIONS 

6. In preparing this Report and making the comments herein, the Proposal Trustee has been 

provided with, and has relied upon, certain unaudited, draft and/or internal financial 

information, the affidavits of Eric B. Rosen, dated April 24, 2020 and June 17, 2020 (the 

“Rosen Affidavits”), KMW’s books and records, discussions with KMW’s management 

(“Management”) and information from other third-party sources (collectively, the 

“Information”).  Except as specifically noted in this Report, the Proposal Trustee has not 

audited, reviewed or otherwise attempted to verify the accuracy or completeness of the 

Information in a manner that would wholly or partially comply with Generally Accepted 

Assurance Standards of the Chartered Professional Accountants of Canada. 

7. The Proposal Trustee also bases its report on the Company’s cash flow projections and 

underlying assumptions and notes that its review and commentary thereon were performed 

in accordance with the requirements set out in the Canadian Association of Insolvency and 

Restructuring Professionals’ Standards of Professional Practice No. 9 (Cash Flow 

Statement). Certain of the Information referred to in this Report consists of financial 

forecasts and/or projections. An examination or review of financial forecasts and 

projections and procedures, in accordance with standards set by the Chartered Professional 

Accountants of Canada, has not been performed. Future oriented financial Information 

referred to in this Report was prepared based on estimates and assumptions provided by 

http://www.mnpdebt.ca/KMWEnergy
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Management. Readers are cautioned that since financial forecasts and/or projections are 

based upon assumptions about future events and conditions that are not ascertainable, 

actual results will vary from the projections, and such variations could be material.  On 

March 17, 2020, the Province of Ontario declared a state of emergency due to the COVID-

19 pandemic. The effect of this declaration along with other federal, provincial and 

municipal actions regarding the COVID-19 pandemic on the Company’s business and the 

economy in general has yet to be determined. In developing the Cash Flow Projections (as 

defined below), Management has reflected its current view of the potential impact of the 

COVID-19 pandemic on its cash flow. However, the ongoing uncertainty and instability 

caused by the COVID-19 pandemic and various government regulatory actions in response 

thereto, may cause actual results to differ from the projected amounts and these variations 

may be material. 

III. PURPOSE OF THIS REPORT 

8. The purpose of this Report is, inter alia, to: 

a. Update the Court with respect to: 

i. the activities of the Company and the Proposal Trustee since the First 

Report; 

ii. the results of the Sale Process; and 

iii. report on the Company’s actual cash flows for the period April 27, 2020 

to June 7, 2020; 

b. provide the Court with the Proposal Trustee’s recommendation for an order, inter 

alia,  

i. approving the Stalking Horse APA and the transaction (the “Transaction”) 

contemplated therein pursuant to which the Stalking Horse Bidder agreed to 

purchase substantially all of the Company’s right, title and interest in and to 

the Purchased Assets (as such term is defined in the Stalking Horse APA); 
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ii. vesting title in and to the Purchased Assets (as such term is defined in the 

Stalking Horse APA) in the Stalking Horse Bidder or as it may direct, free 

and clear of any encumbrances, save and except as otherwise contemplated 

by the Stalking Horse APA; 

iii. approving the fees and disbursements of the Proposal Trustee and WFK as 

described herein; and 

iv. approving the activities of the Proposal Trustee as set out in this Report. 

IV. BACKGROUND INFORMATION 

9. KMW is an Ontario corporation that carries on business out of its leased premises in 

London, Ontario.  KMW designs, develops and supplies components of biomass 

combustion system boilers and heaters. 

10. As detailed in the First Report, the Company attributes its financial difficulties primarily 

to a contract the Company entered into with Georges River Energy, LLC (“GRE”) dated 

December 6, 2016 (the “GRE Contract”) for the design and supply of a complete biomass 

energy system to generate 8.5MW of electric power, including turbine, generation and 

cooling tower (the “GRE Project”). At GRE’s request and in order to reduce the cost of 

the GRE Project, the Company sourced the turbines from a new supplier to the Company.  

The turbine, delivered in May 2018, did not function properly. Thereafter, the Company 

spent an additional US$1.558MM trying to repair the turbine.  To date, the turbine has not 

functioned to GRE’s satisfaction. In spite of diligent efforts, the parties have been unable 

to come to terms on an agreeable settlement, which has resulted in the Company’s liquidity 

constraints.  

11. Additional information in respect of the Company, including its assets and liabilities, is set 

out in the First Report and the Rosen Affidavits. The Proposal Trustee has not repeated 

such details in this Report. 
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V. CREDITORS 

Secured Creditors 

12. As noted in the First Report: 

a. 462673 Ontario Inc. operating as Nor-Arc Steel Fabricators (“Nor-Arc”) was, until 

April 17, 2020, KMW’s only secured creditor registered under the Ontario Personal 

Property Security Act (“PPSA”)1. 

b. As of the Filing Date, KMW’s indebtedness to Nor-Arc was approximately 

$2.778MM, which indebtedness was secured via KMW executing a general. 

security agreement in favour of Nor-Arc dated April 12, 2011 (the “Secured 

Indebtedness”)2.  Pursuant to an assignment agreement dated April 20, 2020, the 

DIP Lender, who is a party related to Nor-Arc, took an assignment of the debt and 

security owed by KMW to Nor-Arc; and 

c. WFK has provided the Proposal Trustee with an opinion confirming that, subject 

to certain standard assumptions and qualifications, Nor-Arc has valid and 

enforceable security over the Property, with such security agreement having now 

been assigned to the Stalking Horse Bidder. 

VI. CASH FLOW PROJECTIONS 

13. To date, KMW has provided the Proposal Trustee with its full cooperation and unrestricted 

access to its premises, and books and records. 

14. In accordance with the provisions of the BIA, the Company filed with the Official Receiver 

a projected cash flow statement dated April 20, 2020, which was reviewed and signed by 

                                                           
1 Based on a search conducted under the PPSA registry with a file currency as of April 10, 2020.  On April 17, 2020, 

Liberty Mutual registered a security interest under the PPSA. 

2 This amount does not include the contingent liability under the Performance Bond, plus any interest, costs and fees 

as may be applicable as an indemnitor of KMW under the Performance Bond 
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the Proposal Trustee and the Company (the “Cash Flow Projections”).  The Cash Flow 

Projections cover the period starting on April 6, 2020 and ending on July 5, 2020.   

15. The Proposal Trustee has implemented procedures for monitoring the Company’s receipts 

and disbursements and has kept in close contact with Management to ensure that operations 

are continuing in the normal course of business and in accordance with the Cash Flow 

Projections. 

16. A summary of the Company’s actual receipts and disbursements as compared to the those 

presented in the Cash Flow Projections for the period April 27, 2020 to June 7, 2020 (the 

“Monitored Period”) are as follows (subject to rounding errors): 

 

KMW Energy Inc.

Actual Receipts and Disbursements

For 6 week period ending June 7, 2020

(Unaudited, in $ CAD)

Cumulative Six-Week Period Ended June 7, 2020

Actual Budget Variance

Receipts 77,005                 195,577             (118,572)          

Disbursements

Payment to suppliers (54,451)                (87,303)              32,852             

Payments for operating expenses (64,757)                (52,292)              (12,465)            

Payroll (inc. contractors) (151,707)              (140,716)            (10,991)            

Tax (23,435)                (17,627)              (5,809)              

Total Disbursements (294,350)              (297,937)            3,587               

Operating Net Cash Flow (217,346)              (102,361)            (114,985)          

Administrative Fees (70,417)                (145,000)            74,583             

Net Cash Flow (287,763)              (247,361)            (40,402)            

Beginning Cash 43,503                 (33,598)              77,101             

Net Cash Flow (287,763)              (247,361)            (40,402)            

Interim Financing/(repayment) 335,340               -                     335,340           

Ending Cash 91,080                 (280,959)            372,039           
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17. Overall, KMW realized an unfavorable net cash flow variance of approximately $40.4M 

during the Monitored Period. The key components of the variance are as follows: 

a. Receipts: Unfavorable variance of approximately $118.57M is attributable to: (i) a 

customer (the “Non-Paying Customer”) suspending payment of approximately 

$89M due to KMW under its contract given its concerns over KMW (or its 

successor’s) ability to fulfill the terms of the contract in view of the NOI filing and 

the Sale Process, following KMW’s delay in fulfilling the customer’s requirements; 

and (ii) delays in a $15M payment due from a customer. In addition, KMW also 

anticipated receiving an HST refund of approximately $20M in the third week of 

April 2020.  KMW understands that Canada Revenue Agency (“CRA”) is holding 

payment of the refund as a result of KMW’s failure to file its corporate tax return.  

KMW’s accountant is refusing to release the corporate tax return on the grounds 

that its account is unpaid.  The foregoing unfavorable variances are partially offset 

by an inflow of $50M from Nor-Arc as an advance payment for a new contract. 

b. Payment to suppliers: The favorable variance of $32.85M is primarily attributable 

to KMW’s decision to not acquire certain parts in connection with its contract with 

the Non-Paying Customer. This favourable variance was partially offset by an 

advance payment of approximately $3M to 5M for certain spare parts orders which 

were not projected in the Cash Flow Projections.  

c. Payment for operating expenses: The unfavorable variance of approximately 

$12.46M is largely a reversal of the previously reported favourable timing 

difference relating to payment of certain employment expenses, partially offset by 

non-payment of May and June, 2020 rent of $15.6M and lower than anticipated 

operating expenses. The landlord of KMW’s leased premises is evaluating whether 

it can obtain benefits of Canada Emergency Commercial Rent Assistance while 

KMW is undergoing NOI proceedings. 

d. Payroll (incl. contractors): Approximately $5M of the $10.9M unfavourable 

variance is a result of higher than anticipated payroll costs; the balance of the 
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variance is timing in nature and is attributable to mistakes made in the computation 

of certain salaries paid in May, 2020, which errors are being corrected in a 

subsequent payroll run. 

e. Administrative fees: The favorable variance is a timing difference and is expected 

to reverse.    

18. Based on the foregoing and having regard to the funds currently held on deposit by KMW 

and available pursuant to the DIP Loan, it appears as if KMW has sufficient funds available 

to satisfy the operational expenses incurred since the Filing Date.  The payment of certain 

priority payables, including payment of amounts subject to the Administrative Charge and 

D&O Charge are addressed below. 

VII. ACTIVITIES OF THE PROPOSAL TRUSTEE 

19. Since the Filing Date, the Proposal Trustee has undertaken the following activities, inter 

alia: 

a. updated the Website as necessary; 

b. prepared drafts of written communications to assist the Company in their 

correspondence with suppliers, customers and employees; 

c. responded to enquiries directed towards the Proposal Trustee at 

KMWEnergy@mnp.ca; 

d. discussed with KMW regarding disclaiming certain agreements, and approving one 

agreement disclaimer pursuant to subsection 65.11 of the BIA; 

e. monitored KMW’s actual cash flows in comparison with the Cash Flow 

Projections; 

f. discussed with the Company and the Company’s counsel regarding the ongoing 

efforts to restructure KMW’s operations and the Sale Process; 

mailto:KMWEnergy@mnp.ca


WFK:00017749.2  
 

11 
 

g. drafted this Report and reviewing all Court materials filed in connection with the 

Company’s motion; and 

h. as described in greater detail below, conducted the Sale Process. 

VIII. SALE PROCESS 

20. The Proposal Trustee conducted the Sale Process, as approved by the Court and described 

in the First Report.  The following steps were taken by the Proposal Trustee, with the 

assistance of the Company, to conduct the Sale Process: 

a. prepared a form of non-disclosure agreement (“NDA”); 

b. developed a teaser letter (the “Teaser”), a copy of which is attached as Exhibit 

“B”; 

c. prepared a Sale Process and Notice to Readers, a copy of which was included in the 

secure online data room (the “Data Room”) created by the Proposal Trustee; 

d. supplemented the list of potential purchasers provided to it by the Company, to 

include companies known by the Proposal Trustee and its affiliated MNP 

Corporation Finance practice to (i) potentially acquire or invest in assets in 

industries who are utilizing biomass as a source of energy or who are in the business 

of designing and engineering services; and (ii) selected venture capital and other 

investment firms; 

e. sending the teaser via email, on May 8, 2020, to approximately sixty (60) strategic 

and thirty-four (34) financial prospective parties; 

f. advertising the opportunity in the National Edition of the National Post on May 8, 

2020.  A copy of the advertisement is attached as Exhibit “C”; 

g. advertising the Sale Process in the Insolvency Insider e-mail publication on May 

25, 2020; and 
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h. establishing the Data Room. 

21. The Proposal Trustee, in connection with the efforts put forth to solicit interest in the Sale 

Process, was contacted by seven (7) parties with respect to the acquisition opportunity. 

These 7 parties executed an NDA and were provided with access to the Data-Room. 

However, for the reasons described below, none of these parties spent a significant amount 

of time reviewing the documents uploaded in the Data Room and queries raised were 

limited to losses reported in the historical financial statements. Certain parties withdrew 

from the bidding process prior to the Bid Deadline (as defined below). 

22. Offers were due at 5 PM (Toronto Time) on May 29, 2020 (the “Bid Deadline”). 

23. Despite diligent efforts by the Proposal Trustee and the Company to find a buyer of its 

assets and operations on a going-concern basis, no offers were received by the Bid 

Deadline.   

24. Commentary from parties who conducted due diligence on their decision to not pursue the 

opportunity or submit a bid in the Sale Process included that, in their opinion, the Company 

was not of a sufficient size to make it a worthy acquisition target to satisfy their objectives. 

IX. SALE APPROVAL 

25. Pursuant to the Sale Process, if no Qualified Bid is received by the Bid Deadline, the 

Stalking Horse APA received from the Stalking Horse Bidder (herein after referred to as 

the “Purchaser”) becomes the Winning Bid (as defined in the Sale Process) and the 

Company shall seek, as expeditiously as possible, approval of the Court to complete the 

Transaction.  A copy of the Stalking Horse APA is attached hereto as Exhibit “D”. 

26. The Stalking Horse APA provides for the sale of the Purchased Assets for a sum equal to 

the aggregate of the following amounts, without duplication (the "Purchase Price"): 

a. the amount of $500M; 

b. any and all amounts secured by the DIP Charge; 
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c. any and all amounts secured by the Administration Charge at Closing; 

d. any and all amounts secured by the D&O Charge; and 

e. any and all other amounts and claims which rank in priority to the Secured 

Indebtedness (as defined above), if any, including, without limitation, on account 

of unremitted source deductions. (collectively, the "Priority Payables"). 

27. The Purchaser is to satisfy the Purchase Price as follows: 

a. by the application of the $100M deposit (the “Deposit”), to be credited against the 

Purchase Price; 

b. by the cancellation of any and all amounts secured by the DIP Charge; 

c. by the payment to the Proposal Trustee, in trust, of any and all amounts secured by 

the Administration Charge on closing; 

d. by the payment to the Proposal Trustee, in trust, of any and all Priority Payables on 

closing; 

e. by (i) the payment of any and all amounts secured by the D&O Charge, or (ii) the 

assumption of amounts secured by the D&O Charge, to be credited against the 

Purchase Price; and 

f. by the cancellation of $500M of the Secured Indebtedness. 

28. The Proposal Trustee is advised by the Company that the Purchaser is not related to the 

Company. 

29. The Stalking Horse APA is conditional on approval by this Court and the issuance of a 

vesting order in favour of the Purchaser. 

30. The Stalking Horse APA provides that the Purchaser may, in its sole discretion, offer new 

employment, conditional upon closing and effective as of the day of closing, to such 

employees as determined by the Purchaser in its sole discretion, on terms and conditions 
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substantially similar to their respective terms and conditions of employment with KMW as 

of the closing date.   

31. The Purchaser advises that that it intends to offer employment to all of the Company’s 

current employees on substantially the same terms.  Eric Rosen, as KMW’s Chief 

Executive Officer will be retained as an independent contractor. 

X. RECOMMENDATION ON THE TRANSACTION 

32. The Proposal Trustee has considered the factors set out in Section 65.13 of the BIA and 

respectfully recommends that the Court make the order sought by the Company for the 

following reasons: 

a. The Company with the assistance of the Proposal Trustee has made reasonable and 

good faith efforts to sell the Company on a going-concern basis; 

b. a broad marketing of the Company was conducted by the Company with the 

assistance of the Proposal Trustee, in accordance with the May 1st Court Order. The 

Proposal Trustee does not believe that further time spent in marketing the 

Company’s business and assets will result in a superior transaction, to the Stalking 

Horse APA;  

c. in the Proposal Trustee’s view, the duration of the Sale Process was sufficient to 

allow interested parties an opportunity to perform their due diligence and submit 

offers. Accordingly, it is the view of the Proposal Trustee that Sale Process was 

reasonable in the circumstances and the offers or lack thereof takes into account the 

market value of the Company’s business and the Property; 

d. the consideration offered by the Stalking Horse APA greatly exceeds the fair 

market value of the Company’s assets, which is largely comprised of its accounts 

receivable with a net book value of approximately $60M, HST refunds of 

approximately $80M and limited capital assets. Accordingly, it is the position of 

the Proposal Trustee that the consideration under the Stalking Horse APA is 

reasonable and fair; 
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e. as no offers were received in the Sale Process other than the Stalking Horse APA, 

the consideration received under the Stalking Horse APA is more beneficial than a 

sale or disposition of the Property in a bankruptcy; 

f. given the nature and extent of KMW’s business and assets, a purchaser is unlikely 

to pay greater than the Secured Indebtedness.   Accordingly, there is insufficient 

value in the Company’s assets to allow for any distribution to unsecured creditors; 

g. the Purchaser has offered employment to all of KMW’s employees and the 

Transaction allows for KMW’s customers and suppliers to potentially benefit from 

the Transaction; 

h. the Company’s business requires the stability of a completed Transaction and a 

timely exit from the NOI Proceedings in order to continue to operate as a going-

concern, particularly relating to its ability to satisfy certain milestones under 

existing contracts by procuring necessary goods and services from its supply chain; 

and 

i. the Transaction is out of the ordinary course of business and complies with the 

criteria set out in Section 65.13 of the BIA, including the ability of the Company to 

pay the employee-related amounts (see further details in paragraph 33 below). 

33. In compliance with Subsection 65.13(8) of the BIA, any amounts owing to employees of 

the Company with respect to wages and/or vacation pay, to a limit of $2,000 per employee, 

will be paid prior to the closing of the Transaction from the cash flows of the Company or 

from the additional funds payable by the Purchaser on closing of the Transaction. 

XI. VESTING ORDER 

34. The Stalking Horse APA is conditional on the issuance of an order approving the 

Transaction and a vesting order vesting title in and to the Purchased Assets of the Company 

in and to the Stalking Horse Bidder upon the closing of the Transaction. 
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35. As at the date of filing of the NOI and based on the Proposal Trustee’s review of the 

Company’s books and records, the Company is current in its obligations to CRA on account 

of outstanding payroll source deductions through June 15, 2020.  CRA has not conducted 

an audit of KMW’s books and records.  The Company uses a third-party payroll supplier 

and remits its employee source deductions with each payroll run. 

XII. APPROVAL OF THE FEES AND DISBURSEMENTS OF THE PROPOSAL           

TRUSTEE AND ITS COUNSEL 

36. MNP has issued two (2) invoices in its capacity as Proposal Trustee for the period from 

March 18, 2020 to May 29, 2020.  Attached hereto as Exhibit “E” is the Affidavit of 

Sheldon Title sworn June 18, 2020 (the “Title Affidavit”), attesting to the fees and 

disbursements of the Proposal Trustee, in the aggregate amount of $70,097.22 (being fees 

of $62,032.94, and HST of $8,064.28). To date, the Proposal Trustee has been paid 

$44,270.28. 

37. WFK has issued three (3) invoices for the period from April 10, 2020 to June 17, 2020.  

Attached hereto as Exhibit “F” is the Affidavit of Christel Paul of WFK , sworn June 18, 

2020 (the “Counsel Affidavit”), attesting to the fees and disbursements in the aggregate 

amount of $7,474.69 (being fees of $6,449.00, disbursements of $165.77 and HST of 

$859.92).  To date, WFK has been paid $3,821.40.  

38. It is the Proposal Trustee’s view that its fees and disbursements described in the Title 

Affidavit, as well as those of WFK described in the Counsel Affidavit, are fair and 

reasonable in the circumstances. The Proposal Trustee therefore requests that this Court 

approve its fees and disbursements and the disbursement and fees of its legal counsel. 

XIII. CONCLUSION AND RECOMMENDATION 

39. Based on the foregoing, the Proposal Trustee respectfully recommends that the Court make 

an order granting the relief detailed in paragraph 8. 
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All of which is respectfully submitted on this 18th day of June 2020. 

MNP LTD., 

in its capacity as Proposal Trustee under 

the Notice of Intention to Make a Proposal of 

KMW Inc. 

Per: 

 

 

 

Sheldon Title, 

Licensed Insolvency Trustee 

Jessie.Hue
Sheldon Title
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I. INTRODUCTION 

1. On April 11, 2020 (the “Filing Date”), KMW Energy Inc. (“KMW” or the “Company”) 

filed a Notice of Intention to Make a Proposal (“NOI”) pursuant to section 50.4 of the 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”).  MNP Ltd. 

was named proposal trustee in the NOI proceeding (the “Proposal Trustee”).  A copy of 

the certificate of filing of the NOI is attached as Exhibit “A” to the affidavit of Eric Bertel 

Rosen, sworn April 24, 2020 (the “Rosen Affidavit”). 

2. Notice of the NOI as prescribed by the BIA was sent via email on April 17, 2020 to all of 

KMW’s known creditors.  A copy of such notice is attached hereto and marked Appendix 

“A”. 

3. Information regarding the proceedings has been posted to the Proposal Trustee’s Case 

website at www.mnpdebt.ca/KMWEnergy. 

4. The primary purpose of these proceedings is to create a stabilized environment to allow the 

Company to continue operating as a going concern business while it works with the 

Proposal Trustee to restructure its affairs.  It is contemplated that the restructuring of the 

Company will occur in part by way of a going concern sale transaction for the Company’s 

business and assets.  If approved, the Proposal Trustee intends on running a Stalking Horse 

Sale Process (the “Sale Process” ) to solicit bids for the Company’s assets. 

II. RESTRICTIONS 

5. In preparing this Report and making the comments herein, the Proposal Trustee has been 

provided with, and has relied upon, certain unaudited, draft and/or internal financial 

information, the Rosen Affidavit, KMW’s books and records, discussions with 

management of KMW (“Management”) and information from other third-party sources 

(collectively, the “Information”).  Except as described in this Report, the Proposal Trustee 

has not audited, reviewed or otherwise attempted to verify the accuracy or completeness of 

the Information in a manner that would wholly or partially comply with Generally 

Accepted Assurance Standards of the Chartered Professional Accountants of Canada. 

http://www.mnpdebt.ca/KMWEnergy
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6. The Proposal Trustee also bases its Report on the Company’s cash flow projections and 

underlying assumptions and notes that its review and commentary thereon were performed 

in accordance with the requirements set out in the Canadian Association of Insolvency and 

Restructuring Professionals’ Standards of Professional Practice No. 9 (Cash Flow 

Statement). Certain of the Information referred to in this Report consists of financial 

forecasts and/or projections. An examination or review of financial forecasts and 

projections and procedures, in accordance with standards set by the Chartered Professional 

Accountants of Canada, has not been performed. Future oriented financial Information 

referred to in this Report was prepared based on estimates and assumptions provided by 

Management. Readers are cautioned that since financial forecasts and/or projections are 

based upon assumptions about future events and conditions that are not ascertainable, 

actual results will vary from the projections, and such variations could be material.  On 

March 17, 2020, the Province of Ontario declared a state of emergency due to the COVID-

19 pandemic. The effect of this declaration along with other federal, provincial and 

municipal actions regarding the COVID-19 pandemic on the Company’s business and the 

economy in general has yet to be determined. In developing the Cash Flow Projections (as 

defined below), Management has reflected its current view of the potential impact of the 

COVID-19 pandemic on its cash flow. However, the ongoing uncertainty and instability 

caused by the COVID-19 pandemic and various government regulatory actions in response 

thereto, may cause actual results to differ from the projected amounts and these variations 

may be material. 

III. PURPOSE OF THIS REPORT 

7. The purpose of this Report is to: 

a. Provide information to the Court with respect to the administration of KMW’s 

proposal proceedings, including: 

i. background information regarding the Company’s operations and the 

circumstances leading to the filing of the NOI; 

ii. report on the Company’s actual cash flows for the period April 6, 2020 

to April 26, 2020; and 
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b. Provide the Court with the Proposal Trustee’s support for, and observations in 

respect of the Company’s request that the Court grant an Order, inter alia: 

i. approving interim financing up to a maximum of $500M (the “DIP Loan”) 

from 2751602 Ontario Inc. (the “DIP Lender” or “Stalking Horse 

Bidder”, as usage dictates) for the purpose of funding KMW’s activities 

and granting the DIP Charge (as defined below) over all of the Company’s 

property, assets and undertakings (collectively, the “Property”); 

ii. authorizing and directing the Proposal Trustee, in consultation with the 

Company, to carry out the Sale Process, as described below, using the Asset 

Purchase Agreement dated April 24, 2020 (the “Stalking Horse APA”) 

between the Company and the Stalking Horse Bidder in respect of the 

Property to be used as the stalking horse bid; 

iii. approving the Administration Charge (as defined below) in favour of the 

Company’s legal counsel, the Proposal Trustee, and the Proposal 

Trustee’s legal counsel (collectively, the “Administrative 

Professionals”) to secure payment of their reasonable fees and 

disbursements; 

iv. approving a third ranking charge over the Property in an amount not to 

exceed $50M in favour of the Company’s directors and officers to 

indemnify them against obligations and liabilities that they may incur 

after the Filing Date (the “D&O Charge”); and 

v. approving an extension of the time for the Company to make a proposal to 

its creditors to June 25, 2020. 

IV. BACKGROUND INFORMATION 

8. KMW is an Ontario corporation that carries on business out of its leased premises in 

London, Ontario.  KMW designs, develops and supplies components of biomass 

combustion system boilers and heaters. 
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9. As of the Filing Date, the Company employed twelve (12) non-unionized employees and 

one (1) independent contractor whose role is as a project manager. 

10. Based on, and as described in greater detail in the Rosen Affidavit, the Company attributes 

its financial difficulties primarily to a contract the Company entered into with Georges 

River Energy, LLC (“GRE”) dated December 6, 2016 (the “GRE Contract”) for the 

design and supply of a complete biomass energy system to generate 8.5MW of electric 

power, including turbine, generation and cooling tower (the “GRE Project”).  At GRE’s 

request and in order to reduce the cost of the GRE Project, the Company sourced the 

turbines from a new supplier to the Company.  The turbine, delivered in May 2018, did not 

function properly. Thereafter, the Company spent an additional US$1.558MM trying to 

repair the turbine.  To date, the turbine has not functioned to GRE’s satisfaction and GRE 

is asking that the Company provide it with a new turbine. 

11. GRE has threatened litigation, notified the Company of its intention to make a demand 

under a $6.413M Performance Bond issued by Liberty Mutual Insurance Company 

(“Liberty Mutual”) in favour of GRE (the “Performance Bond”) and did not pay 

US$2.58MM owed to KMW under the GRE Project. GRE and KMW have engaged in 

settlement discussions to resolve the issues related to the GRE Project.  Notwithstanding 

their efforts, the parties have been unable to come to terms on an agreeable settlement, 

which has resulted in the Company’s liquidity constraints. 

12. A summary of the Company’s historical financial results1 is set out below: 

                                                           
1 Based on draft unaudited financial statements.  The EBITDA calculation provided herein reflects a normalized 
EBITDA by removing non-recurring or extraordinary expenses. 
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13.  Additional information in respect of the KMW is set out in the Rosen Affidavit, filed 

separately in these proceedings. The Proposal Trustee has not repeated such details in this 

Report.   

V. ASSETS 

14. The assets are primarily comprised of contracts, accounts receivable, work-in-progress, 

proprietary engineering designs and software code, and goodwill.   

VI. CREDITORS 

Secured Creditors 

15. A search of the Ontario Personal Property Security Act registry, as of April 10, 2020 and 

the Company’s records, indicate that 462673 Ontario Inc. operating as Nor-Arc Steel 

Fabricators (“Nor-Arc”) is KMW’s only secured creditor12. 

                                                           
2 On April 17, 2020, Liberty Mutual registered a security interest under the PPSA. 

Year ended February 28

Currency: CAD'000 2019 2018

Sales 4,542        14,585      

Cost of Sales 6,383        10,310      

Gross Profit (1,841)       4,275        

Expenses

Payroll (including payroll taxes) 1,515        997           

Other operating expenses 987           1,006        

EBITDA (4,344)       2,272        

One time warranty costs 2,669        -           

Realized (gain)/loss on foreign exchange 130           (238)         

Depreciation 16             15             

Interest 93             72             

Net income from operations (before tax) (7,252)       2,424        

Provision for taxes -            4               

Net income from operations (after tax) (7,252)       2,420        
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16. The Proposal Trustee understands that from or about April 2010 to and including December 

2019, Nor-Arc rendered fabrication services to KMW, which invoices were to be paid 

within thirty (30) days.  As of the Filing Date, KMW’s indebtedness to Nor-Arc was 

approximately $2.778MM, which indebtedness was secured via KMW executing a general. 

security agreement in favour of Nor-Arc dated April 12, 2011 (the “Secured 

Indebtedness”)3.  Pursuant to an assignment agreement dated April 20, 2020, the DIP 

Lender, who is a party related to Nor-Arc, took an assignment of the debt and security 

owed by KMW to Nor-Arc. 

17. Weisz Fell Kour LLP, the Proposal Trustee’s counsel, has provided the Proposal Trustee 

with a verbal opinion confirming that, subject to certain standard assumptions and 

qualifications, Nor-Arc has valid and enforceable security over the Property. 

18. Prior to the Filing Date, on April 9, 2020, Nor-Arc demanded payment from KMW and 

served a Notice of Intention to Enforce Security pursuant to subsection 244(1) of the BIA.  

KMW agreed to waive the 10-day period under section 244 of the BIA. 

Other Creditors 

19. The NOI lists creditors with claims of $7.033MM as at April 6, 2020 including outstanding 

amounts due to Nor-Arc totaling $2.778MM (as explained in paragraph 16). The NOI does 

not include contingent liabilities under the Performance Bond and under related Indemnity 

Agreements as detailed in the Rosen Affidavit.  

VII. CASH FLOW PROJECTIONS 

20. To date, KMW has provided the Proposal Trustee with its full co-operation and unrestricted 

access to its premises, and books and records. 

21. In accordance with the provisions of the BIA, the Company filed with the Official Receiver 

a projected cash flow statement dated April 20, 2020, which was reviewed by the Proposal 

Trustee for reasonableness and signed by the Proposal Trustee and the Company (the 

                                                           
3 This amount does not include the contingent liability under the Performance Bond, plus any interest, costs and 
fees as may be applicable as an indemnitor of KMW under the Performance Bond. 
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“Cash Flow Projections”).  The Cash Flow Projections cover the period starting on April 

6, 2020 and ending on July 5, 2020 (the “Projection Period”) A copy of the Cash Flow 

Projection, and related reports, is attached as Exhibit “K” to the Rosen Affidavit.   

22. The Proposal Trustee has implemented procedures for monitoring the Company’s receipts 

and disbursements and has kept in close contact with Management to ensure that operations 

are continuing in the normal course of business and in accordance with the Cash Flow 

Projections. 

23. The principal assumptions of the Cash Flow Projections are that: 

a. The forecasted collection time on post-Filing Date sales is approximately 30 days 

and is dependent on successful completion of milestones as per the Purchase Order 

or contract obtained from the respective customer. In addition, existing accounts 

receivable will be collected within 45 days; 

b. Operating expenses are assumed to be paid on a current basis; 

c. The payroll costs (i.e. wages, benefits, government remittances, etc.) are based on 

the 'actual' payroll costs prior to the Filing Date, adjusted to reflect the reductions 

to payroll arising out of terminations and layoffs; 

d. Professional fees include charges for Company’s counsel and the Proposal 

Trustee’s fees and expenses, including the fees and disbursements of the Proposal 

Trustee’s independent legal counsel; 

e. Other disbursements are based on Management's best estimates; 

f. Opening bank balance considered in the projections is different from the bank 

balance as per bank statement to the extent of cheques issued but not yet cleared. 

Such cheques primarily pertain to a continuing critical supplier; 

g. No provision for income taxes has been made; and 
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h. The Company has not considered benefits of government assistance related to the 

COVID-19 pandemic in the cash flow projections. The Company is currently 

evaluating its eligibility to apply for such relief. 

24. A summary of the Company’s actual receipts and disbursements as compared to the those 

presented in the Cash Flow Projections for the three weeks ended April 26, 2020 are as 

follows: 

 

25. Overall, KMW realized a favorable net cash flow variance of approximately $75.28M 

during the 3 weeks ended April 26, 2020. The key components of the variance are as 

follows: 

a. Receipts: Unfavorable variance of approximately $47.4M is attributable to: (i) 

delays in receiving a HST refund of approximately $20M, which the Company 
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attributes to CRA’s delay in processing refunds during the COVID-19 pandemic; 

and (ii) delay in receipt of $39M from a customer, which the Company now expects 

to receive in early May, 2020. These unfavourable variances were offset by an 

earlier than anticipated collection of approximately $11M from a pre-Filing Date 

account receivable.   

b. Payment to suppliers: The favourable variance of $60M is timing in nature.  The 

Company advises that it is negotiating purchase orders with the suppliers and the 

payments to these suppliers will now be made in May 2020.  

c. Payment for operating expenses: The favourable variance of approximately $51M 

is timing in nature, as KMW delayed reimbursing certain employee expenses 

totaling approximately $44M pending receipt of funds from the DIP Lender.  

d. Tax: The favorable variance is a timing difference and it is due to reverse in the 

forthcoming weeks.  

26. Notwithstanding the positive variance up to April 26, 2020, the Cash Flow Projections 

reflect that KMW is expected to require funding of approximately $354.2M by the end of 

the Projection Period.  The Company had $87.75M as at April 6, 2020, which means that 

during the Projection Period, the Company is projected to have a $441.95M decrease in 

cash position.  

27. Based on the Proposal Trustee’s review of the Cash Flow Projections, there are no material 

assumptions which seem unreasonable in KMW’s circumstances.  Based on the Cash Flow 

Projections and the assumption that the DIP Loan will be available, KMW will have 

sufficient funding through to the end of the requested extension of the NOI. 

VIII. INTERIM FINANCING 

 

28. As set out in the Cash Flow Projections, absent additional financing, the Company does 

not have the ability to continue to fund operations and the cost of these proceedings beyond 
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the initial few weeks of the Projection Period.  As detailed above, the Company has 

postponed the purchase of certain goods and supplies pending finalization of the DIP Loan. 

29. In light of the contemplated Sale Process, and in order to preserve the value of the 

Company’s  business, the DIP Lender has negotiated the terms of the DIP Loan in order to 

fund KMW’s ongoing cash flow shortfalls pursuant to a draft Term Sheet, dated April 24, 

2020 (the “Term Sheet”).  A summary of the DIP Loan’s significant terms are as follows: 

a. Principal Amount: $500M on a non-revolving basis; 

b. Purpose: (i) Fund working capital needs; (ii) DIP Lender fees and expenses; and 

(iii) Administrative Professionals fees and disbursements.  

c. Term: Repayable on the earliest of (i) Demand; (ii) occurrence of an Event of 

Default (as defined in the Term Sheet); (iii) the date on which the period for the 

Company to file a proposal in these proceeding is not extended or is terminated; 

(iv) the date on which the Company becomes bankrupt; (v) the date upon which a 

sale of substantially all of the business and assets of the Company is completed; 

and (vi) July 1, 2020 (such earlier date being the “Repayment Date”). 

d. Security and Priority: The DIP Loan is conditional on the Court ordering a second 

ranking security charge on the Property (the “DIP Charge”) in favour of the DIP 

Lender over all other security interests and encumbrances other than the 

Administration Charge (the “DIP Approval Order”); 

e. Interest: shall accrue at the annual rate of 11% per annum and be repaid on the 

Repayment Date; 

f. Advance: The Facility shall be available by multiple advances (“Advance”), 

normally to be issued once a week.  Notwithstanding the quantum of any Advance 

requested, the DIP Lender shall only be required to fund such portion thereof that 

is consistent with the necessary weekly funding set out in the Cash Flow 

Projections, plus a maximum variation thereto of ten percent (10%); and 

g. Expenses: Concurrently with each Advance, a Facility fee of 1.5% of the amount 

of such Advance, all of which fees shall accrue to and be repaid, together with all 

other amounts comprising the DIP Loan, on the Repayment Date. In addition, all 

costs and expenses of the DIP Lender incurred in connection with the DIP Loan, 
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the term sheet and all security documents and/or any other documents related 

thereto (including the fees and expenses of its legal counsel). 

 

A copy of the Term Sheet is attached as Exhibit “L” to the Rosen Affidavit. 

IX. INTERIM FINANCING RECOMMENDATION 

 

30. The Proposal Trustee has considered the factors set out in Subsection 50.6(5) of the BIA 

with respect to the granting of a Court order for interim financing and the DIP Approval 

Order.  The Proposal Trustee respectfully recommends that the Court make the order 

sought by the Company for the following reasons: 

a. For the reasons set out in paragraph 10 and 11, the Company is facing an imminent 

liquidity crisis.  It will require funding in order to: (i) sustain operations and (ii) to 

conduct the Sale Process; 

b. No creditor of the Company appears to be materially prejudiced by the borrowings 

under the DIP Loan, and the DIP Approval Order; and 

c. the terms of the borrowings appear to be reasonable in the circumstances and consistent 

with the terms of debtor-in-possession financing facilities in similar proceedings. 

 

X. SALE PROCESS 

 

Stalking Horse APA 

 

31. The Stalking Horse Bidder has submitted an offer to purchase the right, title and interest 

of the Company, if any, in and to all of the Property (collectively, the “Purchased Assets”) 

for the sum equal to the aggregate of the following amounts, without duplication (the 

"Purchase Price"): 

a. the amount of $500M; 
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b. any and all amounts secured by the DIP Charge; 

c. any and all amounts secured by the Administration Charge at Closing; 

d. any and all amounts secured by the D&O Charge; and 

e. any and all other amounts and claims which rank in priority to the Purchaser Security 

(as defined below), if any, including, without limitation, on account of unremitted 

source deductions. (collectively, the "Priority Payables"). 

A copy of the Stalking Horse APA is attached as Exhibit “M” to the Rosen Affidavit. 

32. The Stalking Horse APA remains subject to Court approval, if the Proposal Trustee does 

not receive a better offer through the Sale Process as contemplated below. The Sale Process 

aims to preserve the ongoing business of the Company, while seeking to identify third party 

bidders for amounts higher than the Purchase Price. 

33. A summary of the other key terms and conditions of the Stalking Horse APA are as follows: 

a. representations and warranties are consistent with insolvency transactions, i.e. 

the transaction is to be completed on an “as is, where is” basis without material 

representations and warranties; and 

b. the only significant condition is the granting of an approval and vesting order 

(the “Approval and Vesting Order”) vesting title in and to the purchaser free 

and clear of all encumbrances, except any permitted encumbrances. 

Sale Process 

34. The Sale Process is summarized below and is described at Schedule “A” to the Stalking 

Horse APA. Capitalized terms used in this section and not otherwise defined have the 

meaning given to them in the Schedule “A” to the Stalking Horse APA. 

Milestone Deadline 

Commencement 

of Sale Process 

Not later than five (5) Business Days after the Sale Process Order (as 

such term is defined in the Stalking Horse APA and below) is granted 
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Advertise for 

sale the 

Purchased 

Assets in The 

National Post 

and other trade 

publications and 

distribute a 

teaser document 

to potential 

interested 

parties 

Not later than seven (7) Business Days after the Sale Process Order is 

granted 

Due Diligence Not later than five (5) Business Days after the Sale Process Order is 

granted, the Proposal Trustee shall make available to prospective 

purchasers (collectively, the “Prospective Participants”), upon receipt 

of an executed non-disclosure agreement (the “NDA”) from Prospective 

Participants, access to a data room containing information reasonably 

required by Prospective Participants to consider submitting an offer for 

the Purchased Assets and facilitate the conduct of due diligence by the 

Prospective Participants. 

Bid Deadline May 29, 2019 at 5 PM (Toronto time). May get extended by a maximum 

of 10 days, not to surpass June 8, 2020 if the Proposal Trustee deems it 

appropriate to do so. Each offer must remain open for acceptance until 

the June 30, 2020. 

Qualified Bids In order for a bid to qualify as a “Qualified Bid” it must, among other 

things, be in terms at least a favourable to and no more burdensome than, 

the Stalking Horse APA and provide for a purchase price of at least the 

sum of (i) Secured Indebtedness (ii) any and all amounts secured by the 

DIP Approval Order (iii) any and all amounts secured by the 

Administration Charge (iv) the Priority Payables and (v) any and all 

amounts secured by D&O Charge. The Proposal Trustee retains sole 

discretion to determine whether bids received are Qualified Bids. 

Auction Only if the Proposal Trustee receives one or more Qualified Bids by the 

Bid Deadline, the Proposal Trustee shall extend invitations by phone, fax 

and/or email by 10:00 a.m. (Toronto time) on the second (2nd) business 

day after the Bid Deadline to all bidders who submitted Qualified Bids 

and to the Stalking Horse Bidder to attend an auction (the “Auction”). 

The Auction shall be held at 10:00 a.m. on the fifth (5th) Business Day 

after the Bid Deadline (or such other date and time as the Proposal 

Trustee may in its sole discretion designate) at the offices of the Proposal 

Trustee or by teleconference, video conference or other form of 

electronic telecommunications, as the Proposal Trustee may deem fit.  
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a. Conduct of the Auction: The Proposal Trustee shall conduct the Auction. At the Auction, 

the bidding shall begin initially with the highest Qualified Bid and subsequently continue 

in multiples of $50,000, or such other amount as the Proposal Trustee determines to 

facilitate the Auction. Additional consideration in excess of the amount set forth in the 

highest Qualified Bid must be comprised only of cash consideration. The format and 

procedure for the Auction shall be determined by the Proposal Trustee in its sole discretion.  

b. Winning Bid: In its sole discretion and based, inter alia, on the conduct of the Auction, the 

total financial and contractual terms of the Qualified Bids and various factors relevant to 

the speed and certainty of completing the sale of the Purchased Assets, the Proposal Trustee 

shall determine and accept the highest and/or best bid with respect to the Purchased Assets 

(the “Winning Bid”), subject to Court approval.  

c. Court Approval of the Winning Bid: The Company shall make a motion to the Court to 

obtain approval of the Winning Bid and the Approval and Vesting Order in respect of the 

Winning Bid and the underlying purchase agreement (the “Final APA”) as expeditiously 

as possible after the Auction.  

d. Court Approval of Agreement if no Qualified Bid: If no Qualified Bid is received by the 

Bid Deadline (other than the Stalking Horse APA), the Auction will not be held. 

Accordingly, the Stalking Horse APA will be the Winning Bid and the Company shall 

seek, as expeditiously as possible, approval of the Court to consummate the Transaction 

contemplated by that agreement. 

e. Return of Deposits: All deposits received (except such deposit forming part of the Winning 

Bid) shall be held by the Proposal Trustee “in trust”. All deposits submitted by Prospective 

Participants who did not submit the Winning Bid shall be returned, without interest, as 

soon as practicable following the date on which any such offers are rejected hereunder. The 

deposit forming part of the Winning Bid shall be dealt with in accordance with the Final 

APA. If the Winning Bid terminates pursuant to its terms or fails to close because of the 

Company’ breach or failure to perform under the terms of the Winning Bid, the Proposal 
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Trustee shall return the deposit submitted with such bid to the bidder that submitted the 

Winning Bid (the “Winning Bidder”) forthwith. If the Winning Bidder fails to complete 

the approved sale because of its breach or failure to perform under the terms of the Winning 

Bid, the Proposal Trustee shall not have any obligation to return the deposit submitted with 

the Winning Bid and such deposit shall be retained by the Proposal Trustee as liquidated 

damages. 

f. Modifications: Subject to the Sale Process Order by the Court, the Company, in 

consultation with the Proposal Trustee, shall have the right to adopt such other rules for the 

Sale Process that, in its sole discretion, will better promote the goals of the Sale Process. 

35. The Proposal Trustee believes that the Sale Process, as described above, is reasonable in 

the circumstances, for the following reasons: 

a. it establishes a floor value for the Purchased Assets while providing an opportunity for 

superior realizations to the Purchase Price contemplated in the Stalking Horse APA; 

b. provided the proposed Sale Process Order is granted, such that the Sale Process 

commences by no later than May 8, 2020, the Sale Process timeline appears, given the 

nature of the business, to provide Prospective Participants with sufficient time to 

complete due diligence and submit competitive bids; 

c. the timeline governing the Sale Process is fair and reasonable having regard to: 

a) the Company’s DIP Facility being limited to $500k, with the Cash Flow 

Projections indicating that the Company may utilize a significant part of the 

facility.  While the Cash Flow Projections indicate that the Company should 

have sufficient liquidity to sustain its operations through to the completion of 

the contemplated Sale Process, there is risk that actual cash flow may negatively 

vary from the Cash Flow Projections, which may result in liquidity constraints; 

and 

b)  Without additional funding (beyond the DIP Loan) and the transition of the 

Company’s business to the Stalking Horse Bidder or another Prospective 

Participant, the Company is likely unable to fully service its existing contracts.  

A lengthier sale process will potentially put those customers contracts and 



 

 
18 

 

relationships at greater risk of being terminated.  Additionally, without a 

smooth transition to a purchaser, it is likely that Liberty Mutual will payout on 

the Performance Bond; 

d. it is a commonly used method to sell distressed assets in Canadian insolvency 

proceedings;  

e. with the Stalking Horse APA and a going concern transaction, the Sale Process will 

provide greater value/benefits and a higher return for stakeholders than a forced 

liquidation and/or bankruptcy sale; 

f. the availability of the DIP Loan provides stability to the Company’s cash flow and the 

sustainability of the businesses during the Sale Process; and 

g. it will accelerate the realization of the Purchased Assets and, in the Proposal Trustee’s 

view, is commercially reasonable in the circumstances. 

36. The Proposal Trustee recommends that the Sale Process, as described above, be approved 

by this Court on the basis that it is an effective strategy to maximize the value of the 

Purchased Assets. In the view of the Proposal Trustee, the Stalking Horse APA will provide 

a benchmark for the realization of the Purchased Assets, while at the same time providing 

a forum and deadline to permit and encourage any serious alternative bidders to come 

forward with firm offers to purchase the Company’s business and assets as part of a going 

concern transaction. 

XI. ADMINISTRATION CHARGE 

37. In order to protect the fees and expenses of the Administrative Professionals, the Company 

is seeking a first ranking charge (the “Administration Charge”) on the Property to secure 

payment of the reasonable fees and expenses of the Administrative Professionals in an 

amount of $150,000.  

38. The Company is requesting that the Administration Charge rank in priority to the claims 

of all secured and unsecured creditors over the Property, including the DIP Charge and the 

D&O Charge.   

39. The Proposal Trustee recommends the Administration Charge be approved for the 

following reasons: 
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a. each of the professionals whose fees are to be secured by the Administration Charge 

has played and will continue to play a critical role in the Company’s restructuring 

and the Sale Process; 

b. The Company intends to satisfy the fees and disbursements of the Administrative 

Professionals from cash flow during the NOI proceedings. The Administration 

Charge is sought to protect the Administrative Professionals in the event that the 

restructuring is not successful; and 

c. The DIP Lender has been notified of the Company’s request for the Administration 

Charge, and the Proposal Trustee is advised that the DIP Lender does not oppose 

the Administration Charge. 

XII. REQUEST FOR AN EXTENSION OF TIME FOR FILING A PROPOSAL 

40. The time for filing a proposal expires on May 11, 2020. 

41. In order to allow KMW sufficient time to stabilize its operations by taking the measures 

identified in paragraphs 28 to 34, KMW seeks a forty-five (45) day extension of the time 

for filing of a proposal to June 25, 2020. 

42. In view of the foregoing, the Proposal Trustee supports KMW’s request for an extension 

of time for filing a proposal for the following reasons: 

a. that KMW is acting in good faith and with due diligence; 

b. that the extension should not adversely affect or prejudice creditors as KMW is 

projected to have sufficient funds to pay post-filing services and supplies in the 

amounts contemplated in the Cash Flow Projections due to the availability of the 

proposed DIP Loan from the DIP Lender; 

c. that the Sale Process could generate offers before the end of the requested extension 

period and allow the Company to be in a position to make a viable proposal; and 
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d. that creditors would not be prejudiced by an extension of time for KMW to file its 

proposal. 

XIII. CONCLUSION AND RECOMMENDATION 

43. Based on the foregoing, the Proposal Trustee respectfully recommends that the Court make 

an order granting the relief detailed in paragraph 7. 

All of which is respectfully submitted on this 29th day of April 2020. 

MNP LTD., 

in its capacity as Proposal Trustee under 

the Notice of Intention to Make a Proposal of 

KMW Inc. 

Per: 

 

 

 

Sheldon Title, 

Licensed Insolvency Trustee 

Jessie.Hue
Sheldon Title
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Sale Process

The sale process, which was approved by the Court on May 1, 2020, involves a
stalking horse offer, which shall serve as the base-line bid against which all other
qualifying offers shall be evaluated. Any sale transaction is subject to Court
approval.

The deadline for the submission of a bid is on or before 5:00 p.m. (Toronto,
Ontario time) on May 29, 2020.

For further information and/or to request a copy of the NDA, please contact Akhil
Kapoor at the below-noted coordinates.

Acquisition Opportunity
KMW Energy Inc.: CULTIVATING GOOD ENERGY

Contacts:
MNP  LTD.
300 – 111 Richmond Street West
Toronto, ON  M5H 2G4

Sheldon Title, CPA, CA, CIRP, LIT
Senior Vice-President
T: 416.263.6945
F: 416.323.5240
E: Sheldon.Title@mnp.ca

Akhil Kapoor
Manager
T: 647.475.4573
F: 416.596.7894
E: akhil.kapoor@mnp.ca

Background of KMW Energy Inc. (“KMW” or the “Company”)

KMW is a London, Ontario based company which designs, engineers and sells
biomass combustion system boilers, producing hot water and high pressure steam.
The Company has extensive experience in engineering and designing complete
biomass boiler systems including fuel handling, combustion system, heat recovery
boiler, emission control and control systems. From consulting, to system design and
supply, to development, KMW has over 70 years of experience as a world leader in
engineering and supplying biomass combustion systems and boilers across North,
Central and South America as well as certain international markets.

Some of the Company’s recent achievements include supplying (i) 1.5 MW Hot
Water Boiler to Public Works in Ontario; (ii) 600 BHP Wet Bark Boiler in Quebec;
(iii) 8.5 MW CHP Plant in Maine; and (iv) 14 MW Power Plant in Portugal.
For additional information, please refer https://kmwenergy.com/

Insolvency & Restructuring Professionals
Licensed Insolvency Trustees
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bombardier 
Continued from FP1

The results are the com-
pany’s last under Alain 
Bellemare as chief execu-
tive. Bombardier replaced 
Bellemare with former Hy-
dro-Québec CEO Éric Martel 
last month after a five-year 
run that saw Bombardier 
agreeing to exit such long-
time businesses as trains and 
commercial aviation.

All previously announced 
divestitures are “continuing 
to progress toward closing,” 
Bombardier said Thurs-
day. The planned sale of the 
CrJ program to Mitsubishi 
Heavy Industries, which will 
bring in about US$550 mil-

lion, is expected close June 1.
First-quarter results were 

“weak,” desjardins Capital 
Markets analyst Benoit Poir-
ier said Thursday in a note 
to clients. The cash burn 
“caused further deterior-
ation in the balance sheet,” 
said Poirier, who cut his rat-

ing on Bombardier to “hold” 
Sunday while awaiting “bet-
ter visibility” into the pan-
demic’s impact.

Bombardier ’s  widely 
traded Class B stock dropped 
13 per cent to 46 cents in ear-
ly afternoon trading Thurs-
day in Toronto. The shares 
are down about 75 per cent 
this year.

deliveries of private 
planes — which are poised 
to become Bombardier’s sole 
business in 2021 — will prob-
ably sink as much as 35 per 
cent this year, Martel said. 
Production rates “are being 
aligned to market demand,” 
the company said without 
being specific.

Business activity will 
probably hit a low point in 
the second quarter before 
gradually recovering in the 
second half, Bombardier 
said. 

Bombardier halted manu-
facturing activities in the 
second half of March in sev-

eral countries — including 
Canada — as the pandemic 
worsened. It announced a 
gradual resumption of oper-
ations on April 28.

“It is clear that we are fa-
cing a complete new reality,” 
Martel said Thursday on a 
conference call with finan-
cial analysts. “We will need 
to change significantly how 
we operate.”

Bombardier officials have 
also approached govern-
ments in such jurisdictions 
as Canada, Belgium, Ger-
many and the U.K. to inquire 
about additional financial 
assistance if the pandemic 
persists, the CEO said.

Free cash flow in the first 
quarter was hurt by delayed 
aircraft deliveries and post-
poned train approvals due to 
travel restrictions and pro-
duction shutdowns. 

“We got caught with a lot 
of aircraft that we couldn’t 
deliver,” di Bert said.

Postmedia News

Chancellor quits 
over fossil fuel 

divestment

t he  Univers i ty  o f 
Guelph’s grandstand-
ing move to divest its 

endowment portfolio of fos-
sil fuel stocks is an insult to 
Canada and its critically im-
portant oil and automotive 
sectors.

Last month, U of G’s 
board of governors over-
whelmingly voted to divest 
itself of oil stocks for non-fi-
nancial reasons, thereby 
joining a coven of univer-
sities in British Columbia 
and Quebec that demonize 
oil. The Guelph, Ont.-based 
university caved to pressure 
by the student group Fossil 
Free Guelph, which organ-
ized a one hour sit-in and 
repetitive propaganda cam-
paigns. Pathetic.

This capitulation to fan-
aticism led to the resigna-
tion this week of the uni-
versity’s chancellor, Martha 
Billes, a philanthropist and 
controlling shareholder of 
Canadian Tire Corp., one of 
Canada’s most successful 
companies.

“For over 40 years, I have 
been an investor in business 
ventures including the oil 
businesses in my home city 
of Calgary and my family 
business, Canadian Tire 
Corp. My decision to resign 
as chancellor was prompted 
by the incompatibility of my 
business interests with the 
board of governors’ decision 
to divest from fossil fuel 
companies in its endow-
ment portfolio,” she wrote 
in her resignation letter.

Her remarks to a lo-
cal paper were even more 
pointed: “If it weren’t for 
the Canadian oil develop-
ment, many of the advan-
tages across this country 
would never have hap-
pened. The university, to 
make a statement against 
an industry that has been 
paying their bills for many 
years, I find untenable.”

The board’s decision is 
hypocritical, considering 
that the region’s economy 
is driven mostly by the au-
to industry, which is totally 
tied to oil. Southwestern 
Ontario is nearly as im-
portant as Alberta and Sas-
katchewan in terms of Can-
ada’s economic output and 
exports. Without oil and 
autos, the Canadian econ-
omy would be a big version 
of Prince Edward Island’s.

I  c a l l e d  S e y m o u r 
Schulich, a business suc-
cess who is Canada’s largest 
donor to many universities, 
and his reaction was simply: 
“It is easier to find a unicorn 
than to find wisdom on a 
university board of govern-
ors.”

These boards are often 
comprised of inappropri-
ate placeholders, and a 
few have become patsies 
to a larger movement that 
scapegoats oil, cars and free 
enterprise in the climate 
change debate. yet their 
opposition to oil and cars 
totally misses the mark. 
demand, not supply, is the 
cause of increased carbon 
emissions, along with the 
United Nations’ glaring 
exemption from emissions 
controls on China, India and 
other developing countries. 
As a result, these countries 
have become monstrous 
pollution machines, burn-
ing mostly coal to build 
their economies and pro-
duce their junk exports.

The UN is a joke for al-
lowing this, but where are 
the so-called environment-
alists? Fossil Free Guelph 
should be demanding bans 
on all those cheap imports 
of clothes, furnishings, 
plastics, electronic devices 
and fresh produce that are 
transported on planes and 
giant container ships, and 
bought up by students and 
everyone else.

Not surprisingly, given 
Schulich’s statement about 
how lame boards are, Billes 
had only one ally on the 
board, Garret Bos, during 
the vote on fossil fuel invest-
ments. Based on the brief 
biographies of those who sit 
on the board of governors, 
he is the only engineer and 
technologist in the mix. He 
also holds a real-world job, 
not an advisory, academic or 
public-sector position, and 
is the school’s information 
security officer.

The rest of the roster is 
comprised of academics, 
students, one labour law-
yer, retirees and people 
whose careers are, or were, 
attached to the public sec-
tor. Notable, however, was 
its chair, a retired royal 
Bank of Canada executive 
with an arts degree whose 
pension-paying former 
bank employer is among 
the world’s Top 10 investors 
in fossil fuels, according to 
an environmentalist web-
site.

For tunate ly,  Mar tha 
Billes has taken an import-
ant stand and should be ap-
plauded. Her integrity and 
courage is admirable and 
represents a ray of hope in a 
country full of uninformed 
people who voted Liberal, 
Green, NdP and Bloc, in the 
hopes of burning the coun-
try’s two key industries, and 
with it its standard of living, 
at the stake.

Financial Post

Greyhound Canada is temporarily slamming the brakes on all of its busing routes and servi-

ces as ridership plummets amid the COVId-19 pandemic. The transportation company says 

starting May 13 it will halt all routes until passenger demand recovers. Greyhound Canada 

says it made the decision after its ridership dropped by 95 per cent. The bus operator says it 

has already cut costs across its business and “made significant outreach efforts” to provincial 

and federal governments seeking financial support. It says 400 employees will be affected by 

the decision. Greyhound Canada has pulled back on its Canadian services in recent years. In 

2018, the company announced it was cancelling buses in most of Western Canada, blaming 

plunging demand. The Canadian Press

T r a n s p o r T a T i o n

Greyhound Canada 
to temPorarily 

shut all bus routes

C o m m e n T

U Guelph’s 
stand against 

prosperity

D i a n e  F r a n c i s

Martha Billes

Planned sales 
of assets  

still on track

HOLLIE AdAMS / BLOOMBErG FILES

Bombardier’s widely traded Class B stock dropped 13 per cent to 46 cents in early after-
noon trading Thursday in Toronto. The shares are down about 75 per cent this year.

NOTICE TO SHAREHOLDERS OF
EXOTHERMIC DISTRIBUTION CORPORATION

All shareholders of EXOTHERMIC DISTRIBUTION
CORPORATION, a corporation incorporated
under the Ontario Business Corporations Act, are
requested to contact corporate counsel named
below by June 8, 2020.

DATED May 8, 2020

Torkin Manes LLP

Attention: Glen Eddie

1500-151 Yonge Street

Toronto, ON M5C 2W7

Tel: 416-777-5357

Fax: 1-888-812-2557

geddie@torkinmanes.com

IN THEMATTEROF THE BANKRUPTCYOF
WELCOMEWAGON LTD./ BIENVENUE CHEZ-NOUS

LTEE. OF THE CITY OF TORONTO,
IN THE PROVINCE OF ONTARIO

Notice is hereby given that the bankruptcy of
Welcome Wagon Ltd./ Bienvenue Chez-Nous Ltee.,
a corporation that operated at 1 Sparks Avenue,
Suite 13, Toronto, Ontario, occurred on May 4, 2020;
and that the First Meeting of Creditors will be held
via conference call on May 19, 2020 at 10:00 AM.
To join the call the coordinate details are as follows:
Local: +1 (647) 749-7008; Toll Free: +1 (888) 457-7239;
Conference ID: 512 438 044#

DATED at Toronto this 8th day of May, 2020.

A. FARBER & PARTNERS INC., LIT
150 York Street, Suite 1600
Toronto, ON M5H 3S5
Tel: (416) 497-0150
Fax: (416) 496-3839
www.farbergroup.com

IN THE MATTER OF THE BANKRUPTCY OF
PROMUS INC.

A COMPANY DULY INCORPORATED
PURSUANT TO THE LAWS OF THE

PROVINCE OF ONTARIO WITH A HEAD
OFFICE IN THE

CITY OF TORONTO
PROVINCE OF ONTARIO

Notice is hereby given that PROMUS
INC. located at 1 Yonge Street, Unit 1801,
Toronto, Ontario filed an assignment in
bankruptcy on the 1st day of May, 2020
and that Schwartz Levitsky Feldman Inc.
was appointed as Trustee, and that the
First Meeting of Creditors will be held on
the 21st day of May, 2020 at the hour of
10:00 o’clock in the forenoon, at:

Schwartz Levitsky Feldman Inc.
2300 Yonge Street, Suite 1500

Toronto, Ontario
M4P 1E4

(416)785-5353
(416)784-3025 fax

ACQUISITION OPPORTUNITY

By Order of the Ontario Superior Court of Justice,
MNP Ltd. has been authorized to conduct a
sale process and solicit bids for the purchase
of the assets and going concern business of
KMW Energy Inc. (“KMW”).

KMW has 70 years of experience in engineering
and designing complete biomass boiler systems
including fuel handling, combustion system, heat
recovery boiler, emission control and control
systems.

The sale process involves a stalking horse offer,
which shall serve as the baseline bid against
which all other qualifying offers shall be evaluated.
Any sale transaction is subject to Court approval.
The deadline for submission of bids is 5:00 PM
Toronto time on May 29, 2020.

To obtain information concerning this opportunity
and the sale process, please contact Akhil Kapoor
by e-mail at akhil.kapoor@mnp.ca.

LICENCED INSOLVENCY TRUSTEE
300 – 111 Richmond Street West
Toronto ON Canada M5H 2G4
www.mnpdebt.ca

ACQUISITION OPPORTUNITY

By Order of the Ontario Superior Court of Justice,
MNP Ltd. has been authorized to conduct a
sale process and solicit bids for the purchase
of the assets and going concern business of
Ferrex Engineering Ltd. (“Ferrex”).

Ferrex started providing engineering services to
the steel and recycling industry and has expanded
its portfolio of services within equipment design,
automation and information services across
Canada and specific international markets.

The sale process has been approved by the Court
on May 4, 2020 and any sale transaction is subject
to Court approval. The deadline for submission
of bids is 5:00 PM Toronto time on June 8, 2020

To obtain information concerning this opportunity
and the sale process, please contact Akhil Kapoor
by e-mail at akhil.kapoor@mnp.ca or by telephone
at (647) 475-4573.

LICENCED INSOLVENCY TRUSTEE
300 – 111 Richmond Street West
Toronto ON Canada M5H 2G4
www.mnpdebt.ca

The Canadian Bar Insurance Association Annual General and Special Meeting
Take notice that the 2020 Annual General and Special Meeting of The Canadian Bar
Insurance Association (CBIA) shall be held on Friday, May 22, 2020, at 12:00 p.m. EDT, at
CBIA’s office at 500-5 Park Home Avenue, Toronto, ON (the “Meeting”).
At that time, the Financial Statements and the Public Accountant’s report on the Financial
Statements shall be presented, the Public Accountants for the ensuing year shall be
appointed, the remuneration of the Public Accountants shall be fixed or shall be referred
to the Directors for decision, and amendments to the bylaw will be presented clarifying
the Description of Officers clause and the Appointment of Officers clause, and permitting
meetings of members to be held by electronic means.
A copy of the complete text of the resolutions to be voted on by Members and forms of
proxy will be available on CBIA’s website at www.lawyersfinancial.ca not less than 21 days
before the date of the Meeting.
To comply with emergency measures enacted by the Government of Ontario, the CBIA
Board of Directors strongly encourages Members to avoid contact with other people to
help prevent the spread of COVID-19, by attending the Meeting via teleconference and/
or video conference. Members who wish to vote MUST vote in advance by submitting
a form of proxy provided on CBIA’s website in accordance with the voting instructions
provided on the form of proxy. Although Members are welcome to attend the Meeting
via teleconference and/or video conference, Members will NOT have the ability to vote via
teleconference and/or video conference during the Meeting. Members who wish to attend
the Meeting via teleconference and/or video conference must contact CBIA in advance with
their CBA Member number at l.sullivan@lawyersfinancial.ca to obtain access instructions.
You will be notified of any change in the meeting location through a website posting on
https://www.lawyersfinancial.ca/about-us/announcements.

Assemblée générale annuelle et assemblée extraordinaire de L’Association
d’assurances du Barreau canadien
Avis est donné aux présentes que l’assemblée générale annuelle et assemblée extraordinaire
de 2020 de L’Association d’assurances du Barreau canadien (AABC) se tiendront le
vendredi 22 mai 2020 à 12 h, HAE, dans les bureaux de l’AABC au 500 – 5 Park Home
Avenue, Toronto (ON) (« l’assemblée »).
C’est là que les états financiers et le rapport de l’expert-comptable sur les états financiers
seront soumis; l’expert-comptable de l’année suivante sera nommé; la rémunération de
l’expert-comptable sera fixée ou confiée aux administrateurs aux fins de décision; et des
amendements au règlement administratif seront présentés pour clarifier la clause de la
description des dirigeants et la clause de nomination des dirigeants, et permettre la tenue
d’assemblées des membres par moyen électronique.
Le texte intégral des résolutions soumises au vote des membres et les procurations seront
publiés sur le site Web de l’AABC au www.financieredesavocats.ca au plus tard 21 jours
avant la date de l’assemblée.
Pour nous conformer aux mesures d’urgence promulguées par le Gouvernement de
l’Ontario, le conseil d’administration de l’AABC incite fortement les membres à éviter tout
contact avec autrui pour éviter la propagation du COVID-19 en participant à l’assemblée
par téléconférence et/ou vidéoconférence. Les membres qui souhaitent voter DOIVENT
voter par anticipation en soumettant un formulaire de procuration fourni sur le site Web
de l’AABC, conforme aux instructions de vote fournies sur le formulaire de procuration.
Quoique les membres sont invités à participer à l’assemblée par téléconférence et/ou
vidéoconférence, les membres n’auront PAS la possibilité de voter par téléconférence et/ou
vidéoconférence durant l’assemblée. Les membres qui souhaitent participer à l’assemblée
par téléconférence et/ou vidéoconférence doivent communiquer avec l’AABC au préalable
à l.sullivan@lawyersfinancial.ca et fournir leur numéro de membre de l’ABC pour obtenir
des instructions sur l’accès automatique.
Vous serez notifié de tout changement du lieu de l’assemblée par un message sur
https://www.lawyersfinancial.ca/fr/propos-de-nous/annonces.

The Canadian Bar Insurance Association –
Annual Financial Statements

Members of The Canadian Bar Insurance Association (CBIA) are hereby advised that
the Report of CBIA’s Public Accountant and the Financial Statements for the year ended
November 30, 2019, are now available on CBIA’s website at www.lawyersfinancial.ca.
To comply with emergency measures enacted by the Government of Ontario, CBIA’s
registered office at 5 Park Home Avenue is currently closed, with management and

staff working from home. Members may request a copy of the Financial
Statements by emailing CBIA at l.sullivan@lawyersfinancial.ca.

L’Association d’assurances du Barreau canadien –
États financiers annuels

Les membres de l’Association d’assurances du Barreau canadien sont informés aux
présentes que le rapport de l’expert-comptable et les états financiers de l’AABC pour

l’exercice terminé le 30 novembre 2019 sont maintenant disponibles sur le site Web de
l’AABC à www.financieredesavocats.ca. Pour nous conformer aux mesures d’urgence
promulguées par le Gouvernement de l’Ontario, le bureau principal de l’AABC à 5 Park
Home Avenue est présentement fermé, et les directeurs et les employés travaillent à

partir de leur domicile. Les membres peuvent obtenir des copies des états financiers sur
demande en envoyant un courriel à la secrétaire à l.sullivan@lawyersfinancial.ca.
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STALKING HORSE SALE PROCESS  

KMW ENERGY INC. 

 
Defined Terms  
 
1. These terms and conditions, and the process described herein shall collectively be 

     Sale Process 
 

2. All capitalized terms contained herein but not otherwise defined herein shall have the 
meanings ascribed thereto in the Agreement to which this schedule is appended. 

 
3. For greater certainty, Stalking Horse Bid      

the stalking horse asset purchase agreement between the Company, as vendor, and 2751602 
Ontario Inc., as purchaser, approved by the Court pursuant to the Sale Process Order. 
 

Role of the Proposal Trustee 
 
4. The Sale Process will be administered by the Proposal Trustee on behalf of the Company. 

The roles and responsibilities of the Proposal Trustee are described in further detail 
throughout this Sale         Sale Process does 
not include managing, operating, or taking possession or control of   
property, assets or undertakings.   

 
5. The Company and its principals, employees and professional advisors shall cooperate with 

the Proposal Trustee throughout the Sale Process and provide documents and information 
requested as part of the Sale Process to the Proposal Trustee in a prompt fashion. 

 
Commencement of the Sale Process 

 
6. The Sale Process shall commence immediately upon the date on of the Sale Process Order 

 Commencement Date 
 

7. Within five (5) business days of the Commencement Date, the Proposal Trustee shall 
contact parties identified by the Company who may be interested in purchasing the business 
and/or assets of the Company together with any other parties who may be identified by the 
Company and Proposal Trustee as potentially interested in purchasing the assets of the 
Company  Prospective Participants         a 
           
to purchase the assets of the Company  Opportunity, as well as some general 
background information about the Company. 
 

8. Within seven (7) business days of the Commencement Date, or as soon thereafter as is 
practical, the Proposal Trustee shall also (a) publish a notice advertising the Opportunity 
in the National Post and/or such other trade publications or other publications as the 
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Proposal Trustee may deem appropriate or advisable, and (b) post the Opportunity on its 
website.  

 
Due Diligence 
 
9. Any Prospective Participants who advise the Proposal Trustee of their interest in 

participating in the Sale Process shall execute a non-   NDA 
a form satisfactory to the Proposal Trustee.  
  

10. Commencing on the Commencement Date (and after each respective Prospective 
Participant has executed the NDA), the Proposal Trustee shall make available to the 
Prospective Participant the following: 

 
a) a copy of a      Template APA  
 
b) access to an electronic data room, to be maintained by the Proposal Trustee, which 

shall contain information pertaining to the Opportunity along with other corporate 
financial and other documents as provided by the Company. 

 
Bid Deadline 
 
11. All offers must be submitted in writing to and received by the Proposal Trustee at 111 

Richmond Street West, Suite 300, Toronto, ON, M5H 2G4, attention: Sheldon Title, or 
electronically to stitle@mnp.ca by no later than 5:00pm (Toronto time) on May 29, 2020 
 Bid Deadline, provided that should the Proposal Trustee deem it appropriate, acting 
commercially reasonably, such deadline may be extended by a maximum of ten (10) days, 
not to surpass June 8, 2020.  Each offer must remain open for acceptance until the June 30, 
2020. 

 
Qualified Bids 
 
12. An offer will only be considered in this Sale Process, in which case it shall be considered 

 Qualified Bid       Bid Deadline and if it meets the following 
minimum criteria: 
 
a) it must be submitted in writing, substantially in the form of Template APA, with 

any changes to the offer blacklined against the Template APA; 

b) it must be for a price equal to or greater than the sum of (i) the Purchaser Debt; (ii) 
              
secured by the Administration Charge; (iv) the Priority Payables; and (v) any and 
all amounts secured by the D&O Charge; 

c) it must be irrevocable until five business days after the Auction (as defined herein); 

d) it must be accompanied by a deposit in the form of a certified cheque or bank draft 
(or in the form of confirmed wire transfer in the case of offers submitted 
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ten (10%) percent of the total purchase price payable under the offer; 

e) it includes an acknowledgement that the purchaser has relied solely on its own 
independent review and investigation and that it has not relied on any representation 
by the Company, the Proposal Trustee or their respective agents, employees or 
advisers; 

f) it must not contain any condition or contingency relating to due diligence or 
           
complete the transaction; and  

g) it must include written evidence, satisfactory to the Proposal Trustee, that the 
offeror has the financial means to complete the proposed acquisition, 

provided however that the Proposal Trustee may, exercising its reasonable discretion, 
waive compliance with one or more of the foregoing Qualified Bid requirements and deem 
such non-compliant offer to be a Qualified Bid. 

13. The Stalking Horse Bid shall be deemed to be a Qualified Bid. 
 
14. Offers for all or part of the business, assets and undertakings of the Company will be 

considered. 
 
Auction 
 
15. If no Qualified Bid is received by the Bid Deadline (other than the Stalking Horse Bid), 

the Auction (as defined herein) will not be held.  
 

16. If more than one Qualified Bid is received by the Bid Deadline, the Proposal Trustee shall 
extend invitations by phone, fax and/or email by 10:00 a.m. E.S.T. on the second (2nd) 
Business Day after the Bid Deadline to all bidders who submitted Qualified Bids and to 
the Stalking Horse Bidder to attend an auction (the "Auction"). The Auction shall be held 
at 10:00 a.m. on the fifth (5th) Business Day after the Bid Deadline at the offices of the 
Proposal Trustee or by teleconference, video conference or other form of electronic 
telecommunications, as the Proposal Trustee may deem fit. 
 

17. The Proposal Trustee shall conduct the Auction. At the Auction, the bidding shall begin 
initially with the highest Qualified Bid and subsequently continue in multiples of $50,000, 
or such other amount as the Proposal Trustees determines to facilitate the Auction. 
Additional consideration in excess of the amount set forth in the highest Qualified Bid must 
be comprised only of cash consideration (which, for clarity, may be satisfied by way of 
credit bid). The format and other procedures for the Auction shall be determined by the 
Proposal Trustee in its sole discretion. 

 
Selection of the Winning Bid 
 
18. The winning bid  Winning Bid shall be, either: 
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a. in the event that no other Qualified Bid is received by the Bid Deadline, the Stalking 
Horse Bid;  

or, 

b. in the event that multiple Qualified Bids are received, following the conclusion of 
the Auction (if applicable), the party submitting the highest and best offer through 
the Auction, which the Proposal Trustee is satisfied, acting reasonably, is capable 
of being completed as required by the Sales Process Order. 

 
Court Approval  
 
19. As soon as practicable after determination of the Winning Bid, the Company will make a 

motion to the Court  Approval Motion for an approval and vesting order in respect 
of the Winning Bid and the underlying purchase agreement  Final APA. 

 
20. The Proposal Trustee shall serve and file a report with respect to the Sale Process and 

Winning Bid in advance of the Approval Motion.   
 
Other Terms 
 
21. All deposits received (except such deposit forming part of the Winning  Bid) shall be held 

            
did not submit the Winning Bid shall be returned, without interest, as soon as practicable 
following the date on which any such offers are rejected hereunder. The deposit forming 
part of the Winning Bid shall be dealt with in accordance with the Final APA.  

 
22. In the event that a deposit is forfeited for any reason it shall be forfeited as liquidated 

damages and not as a penalty. 
 

23. All Qualified Bids (other than the Winning Bid) shall be deemed rejected on the earlier of 
(a) the date on which the transaction contemplated by the Final APA is completed and (b) 
June 30, 2020. 
 

24. Subject to the Sale Process Order or other order of the Court, the Company, in consultation 
with the Proposal Trustee, shall have the right to adopt such other rules for, or extend any 
deadlines in, the Sale Process that, at it its sole discretion, will better promote the goals of 
the Sale Process.  

 



Exhibit “E” 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 



Estate No.: 35-2638322 
Court No.: 35-2638322 

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
(IN BANKRUPTCY AND INSOLVENCY) 

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF  
KMW ENERGY INC. 

OF THE CITY OF LONDON, 
IN THE PROVINCE OF ONTARIO 

AFFIDAVIT OF SHELDON TITLE 
 (Sworn June 18, 2020) 

I, Sheldon Title, of the City of Richmond Hill, in the Province of Ontario,  

MAKE OATH AND SAY AS FOLLOWS: 

1. I am a Senior Vice President and a Licensed Insolvency Trustee with MNP Ltd. %bMNPc&

the Licensed Insolvency Trustee %\RO bProposal Trusteec& acting in the Notice of Intention 

\X @KTO K CZXYX[KU %bNOIc& PSUON La >@H Energy Inc %\RO bCompanyc& and as such have 

knowledge of the matters deposed to herein, except where such knowledge is stated to be 

based on information and belief, in which case I state the source of the information and 

verily believe such information to be true. 

2. On April 11, 2020, filed a NOI pursuant to section 50.4 of the Bankruptcy and Insolvency 

Act, R.S.C. 1985, c. B--' K[ KVOWNON %\RO bBIAc&)

3. The Proposal Trustee has prepared two Statements of Account in connection with its 

appointment detailing its services rendered and disbursements incurred for the period 

March 18, 2020 to May 31, 2020. Attached hereto and marked as 4WLMHMU Y0Z to this my 

Affidavit is a summary of the Statements of Account. 







Invoice 
Number 

Period Hours Amount Accrual Disburse
ments 

HST/PST Total Average 
Rate 

9272541 March 
18, 2020 
to April 

29, 2020 

103.3 $39,177.24 $ $0 $5,093.04 $44,270.28 $379.26 

9355142 April 30, 
2020 to 
May 29, 

2020 

62.1 $22,855.7 $ 0$ $2,971.24 $25,826.94 $368.05 

Total 165.4 $62,032.94 $0 $8,064.28 $70,097.22 $375.05 
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Invoice Number: 927541 Client Number:  0785562 

1 

DETAILED TIME CHARGES 

DATE PROFESSIONAL HOURS DETAILED TIME DESCRIPTIONS 

18-Mar-2020 Jessie Hue .40  Conflict check and email S. Title. 

19-Mar-2020 Akhil Kapoor .40  Call with Sheldon to understand background of the 

file, scope of the work and going through emails 

shared by Sheldon on conflict check, discussion with 

Jessie on preparation of the folder in K drive among 

other matters. 

19-Mar-2020 Sheldon Title 1.80  conference call at 11:00 (35 mins) with Harvey, 

Graham, Gerry Higgins, Mario, Craig Gauld, discussion 

with Akhil on cash flow, sale process, call with Craig 

and Gerry at 2:45 (45 mins); emails to Craig and Gerry 

afterwards; finalize engagement letter and forward 

on to debtor;  

20-Mar-2020 Akhil Kapoor 2.00  Review of the website and other information for 

KMW energy, preparation of draft Data room index 

21-Mar-2020 Sheldon Title .30  email exchange with Gerry re: creditors listing 

23-Mar-2020 Akhil Kapoor 1.50  Preparation of data room index and sharing it with 

Sheldon 

24-Mar-2020 Akhil Kapoor .50  Discussion with S. Title and J. Hue about the file, 

sharing DR Index with Sheldon after few updates and 

initiating work on CAF (to be completed on 

Wednesday) 

24-Mar-2020 Jessie Hue .30  Banking, prepare receipt voucher and posting. 

24-Mar-2020 Sheldon Title 1.00  call with Chaiton, emails to Higgins & Gauld, emails 

with Akhil; review of information request listing; call 

with Chris and Craig on next steps; receipt of email 

from Higgins on corporate info and share with Jessie 

Hue 

25-Mar-2020 Akhil Kapoor .50  Preparation of CAF and sharing with Sheldon with a 

list of queries 

26-Mar-2020 Akhil Kapoor .20  Going through DR Index shared by Sheldon with G. 

Higgins  

26-Mar-2020 Jessie Hue .10  CAF finalize insert electronic signature, save to 

directory and email S. Title same. 

26-Mar-2020 Sheldon Title .40  vet and finalize information request and forward to 

debtor 

27-Mar-2020 Sheldon Title .20  arranging call for Monday; discussion with Harvey 

Chaiton 

30-Mar-2020 Akhil Kapoor .20  Update on NOI documents and Ascend 

30-Mar-2020 Sheldon Title .40  email from Craig on deferral of meeting; email to 

Craig/Gerry on status of cash flow/creditor listing and 

call to Harvey 

31-Mar-2020 Akhil Kapoor .20  Glancing through available information to prepare for 

NOI 



Invoice Number: 927541 Client Number:  0785562 

2 

DATE PROFESSIONAL HOURS DETAILED TIME DESCRIPTIONS 

31-Mar-2020 Sheldon Title .40  call with Graham Phoenix and email with Harvey 

thereafter; receipt of creditor listing and forward 

same to Jessie; 

01-Apr-2020 Jessie Hue 1.90  Reformat the creditor listing with amounts and 

correct fields and entry for uploading.  

01-Apr-2020 Sheldon Title .70  call with Harvey/Graham on status; review of 

creditors listing 

02-Apr-2020 Akhil Kapoor .60  Call with G. Higgins and C. Gauld to discuss issues in 

3-month cash flow shared by them 

02-Apr-2020 Akhil Kapoor .50  Review of data shared by Sheldon and preparation 

for the call with the client in the afternoon 

02-Apr-2020 Akhil Kapoor .60  1) Sharing detailed list of queries with G. Higgins and 

email communication with him regarding few queries 

02-Apr-2020 Jessie Hue .70  Review the discrepancy, email S. Title findings. 

02-Apr-2020 Sheldon Title .60  email from Higgins with projections, email to re-

introduce Higgins to Akhil, review of projections and 

call to Akhil to discuss 

03-Apr-2020 Akhil Kapoor .20  1) Arranging initiation of website and email address 

for future correspondence with stakeholders2) 

Updating Sheldon about the progress in receipt of 

information on the cash flows 

03-Apr-2020 Akhil Kapoor 2.00  Working on all the open points, verifying documents 

shared by G. Higgins during the day and sharing draft 

13-week cash projections with him for his comments 

and further action. To be finalized on Monday, April 6 

2020 

03-Apr-2020 Akhil Kapoor .80  Email communications (>15 emails) with G. Higgins 

on the 13 pointers shared yesterday  

03-Apr-2020 Sheldon Title .20  call and email with Phoenix to update him on the 

cash flow projections 

06-Apr-2020 Akhil Kapoor 2.50  Cash flow projections- Bank reconciliation, Payroll 

and certain expenses2) Multiple email exchange with 

Gerry to discuss cash flows 

07-Apr-2020 Akhil Kapoor 3.00  Continuing communication with Gerry on cash flows- 

revenue agreements and corresponding payments, 

spare part orders and expenses, back up of expenses- 

rent, insurance, telephone and other expenses 

07-Apr-2020 Jessie Hue .20  Correspondence with S. Title on status of the 

uploading of creditors list. 

08-Apr-2020 Akhil Kapoor 3.00  1) Working on piecemeal data shared by Gerry- Legal 

and other professional expenses, contractor 

expenses, health benefit premium for employees, 

Ensyn contract2) Multiple emails shared with Gerry 

to discuss the cash flow information. 

08-Apr-2020 Sheldon Title .10  call with Chaiton 



Invoice Number: 927541 Client Number:  0785562 

3 

DATE PROFESSIONAL HOURS DETAILED TIME DESCRIPTIONS 

09-Apr-2020 Akhil Kapoor 2.00  Review of piece meal information provided by Gerry 

re payroll, accounts receivables, HST refund, adding 

cost of an old contractor, increase in misc. expenses 

among other changes 

09-Apr-2020 Jessie Hue 3.80  Search for NOI notice, prepare the notice and 

attempt to retrieve sign up documents and forward 

emails to personal email account. Correspondence 

with S. Title regarding information. Preparation of the 

Consent word document save to pdf and insert digital 

signature. Assemble the NOI notice package, 

amendments to the style of cause, redo the consent 

and NOI notice. Set up printer for use without VPN 

and printing notices to creditors and mailing.  

09-Apr-2020 Sheldon Title 1.00  call with Graham Phoenix 

10-Apr-2020 Akhil Kapoor 1.50  Review of piecemeal information incl. expense 

reimbursements to employees, revision in other 

expenses, HST receipts, payments and HST receivable 

from CRA on quarterly return filing and sending the 

sheet to Sheldon for his review 

10-Apr-2020 Jessie Hue .60  Emails with S. Title in preparation for the filing of the 

NOI, save consent with digital signature and email to 

S. Title. 

10-Apr-2020 Sheldon Title 3.00  emails/calls with Harvey Chaiton re: filing, calls and 

emails with Graham Phoenix, receipt of security docs 

from Graham, calls  and emails with Caitlin Fell re: 

appointment as independent counsel and review of 

security; to emails on her review; emails with debtor 

re: resolution and NOI docs, send same to Eric Rosen 

for execution, Phoenix email to Chaiton on 

authorization to proceed; internal email to 

delegate/plan work; 

11-Apr-2020 Sheldon Title .40  Efile NOi and emails to Harvey, Craig, Eric and Gerry; 

email to Graham on same 

13-Apr-2020 Akhil Kapoor .60  Call with KMW team re action plan for Sale Process 

and cash flows 

13-Apr-2020 Akhil Kapoor .30  Review of Data room index and sharing it with Gerry 

Higgins for his perusal. 

13-Apr-2020 Jessie Hue .60  Insert digital signature and recirculate, merge 

projected cash flow statement in and pdf for efiling 

and efile cash flow projections, form 29 and Form 30, 

reports on cash flow statements. 

13-Apr-2020 Sheldon Title 1.40  development of agenda and circulate it in response 

to G. Higgins message, prep for call, including review 

of recent projections, conference call with Rosen, 

Craig and Gerry and Akhil (for part),  



Invoice Number: 927541 Client Number:  0785562 
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DATE PROFESSIONAL HOURS DETAILED TIME DESCRIPTIONS 

14-Apr-2020 Akhil Kapoor 1.30  Finalization of communication docs (suppliers, 

customers and employees) and sharing with KMW 

team 

14-Apr-2020 Akhil Kapoor 1.20  Finalization of cash flows and sharing final cash flows, 

a set of queries and assumptions with KMW team for 

their review 

14-Apr-2020 Jessie Hue .60   Correspondence the Branch Services for mailing of 

the NOI and meeting with Akhil and Sheldon. 

14-Apr-2020 Sheldon Title .70  Receipt of certificate of filing and forward same to 

Harvey and Graham; review of communications and 

forward to Akhil; emails exchanged with Akhil on 

same  

15-Apr-2020 Akhil Kapoor .60  Discussion on queries in the cash flow and discussing 

assumptions of the cash flow and obtaining 

management confirmation on the cash flow 

(confirmation on assumptions and couple of queries 

pending) 

15-Apr-2020 Akhil Kapoor .40  Finalization of Form 29 and Form 30 in Ascend and 

ready for signatures 

15-Apr-2020 Akhil Kapoor .25  1) Request for email address of creditors to send 

creditor notice, coordinating with Jessie and 

company for the same.2) Email communication with 

company to provide pending information. 

15-Apr-2020 Jessie Hue 1.30  Prepared and efile the amended prepare the NOI 

notice and circulate to S. Title and A. Kapoor. Inquiry 

for website follow up and same with S. Title. 

15-Apr-2020 Sheldon Title 1.50  Review of stalking horse bid and dip term sheet; call 

with Harvey on communications  

16-Apr-2020 Akhil Kapoor .20  Discussion re assumptions and queries on a contract 

and legal costs for a Performance Bond 

16-Apr-2020 Akhil Kapoor .30  Email communications with Gerry (KMW) and 

Sheldon about data room, creditor list and other 

issues 

16-Apr-2020 Akhil Kapoor .40  Email communication with Gerry (KMW) for queries 

(HST, contracts) and internally to arrange creditor list 

for the purpose of sending NOI notice 

16-Apr-2020 Jessie Hue 2.80  Preparation of the NOI and correspondence with A. 

Kapoor. Finalize retainer letter with digital signature 

and email S. Title. Compile the NOI notice and 

circulate to A. Kapoor and S. Title. Prepare for mailing 

and inquiry with Branch offices and circulate same 

with team. Setup inquiry follow up with IT to setting 

up website. 

16-Apr-2020 Sheldon Title .50  consideration of creditors list, revisions to notice to 

creditors, instruct Jessie to locate additional email 



Invoice Number: 927541 Client Number:  0785562 
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DATE PROFESSIONAL HOURS DETAILED TIME DESCRIPTIONS 

addresses; email to Eric to offer assistance in 

meetings and discussions; 

17-Apr-2020 Akhil Kapoor 1.75  1) Email communications with Gerry and Eric re 

changes in payroll cost and expense 

reimbursements2) Discussion with Eric re 

assumptions to the cash flow3) Discussion with Gerry 

and J. Hue re creditor contacts and sending NOI 

notice to all creditors 

17-Apr-2020 Jessie Hue 4.90  Preparation of the notice of the NOI, search for 

address, prepare the email list for affidavit, update 

creditor list with additional creditor and email same 

to A. Kapoor, prepare email blast to creditors. Email 

set up confirmation and further inquiry. 

17-Apr-2020 Sheldon Title .90  call with Jane Dietrich on performance bond on 

turbine unit developed for her client and to receipt of 

her email requesting cash flow and to be added to 

service list; call with Harvey Chaiton; emails to Jessie 

to verify mailing; reach out and email Amelie and 

Sheri to obtain Revenue Quebec email/fax;  emails 

with Harvey and Graham to arrange call; review of 

revised docs; email to Dietrich the NOI 

19-Apr-2020 Akhil Kapoor .50  Finalization of projected cash flows basis changes 

suggested by Gerry and Eric, preparing Form 29, 

Form 30, PDF of the Projected Cash Flow Statement 

and sharing with Sheldon for final review 

19-Apr-2020 Sheldon Title .90  conference call Harvey Chaiton/Graham Phoenix 

20-Apr-2020 Akhil Kapoor 1.00  Preparing outline of the report for Sheldon's review 

20-Apr-2020 Akhil Kapoor .70  Discussion on new contract queries, discussion with 

E. Rosen and G. Higgins re final cash flows, discussion 

re execution of Projected Cash Flow statement, Form 

29 and Form 30 and sending final set to J. Hue for e-

filing. 

20-Apr-2020 Jessie Hue .30  Provide Form 29 and projections with pdf digital 

signatures for A. Kapoor. 

20-Apr-2020 Sheldon Title .30  review of revised DIP, stalking horse APA and stalking 

horse sale process 

20-Apr-2020 Sheldon Title .40  review of projections and Fountaine contract; 

forward question to Akhil and sign off on final form of 

projections 

20-Apr-2020 Sheldon Title .30  email from/to Higgins on creditors package; review of 

questions received to date through email and 

incorporate it as part of my email to Higgins 

21-Apr-2020 Akhil Kapoor .40  Reading affidavit of E. Rosen to gain better 

understanding of the company and current situation 

for the purpose of writing the Court report and CIM, 



Invoice Number: 927541 Client Number:  0785562 
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DATE PROFESSIONAL HOURS DETAILED TIME DESCRIPTIONS 

going through revised outline of the report shared by 

Sheldon  

21-Apr-2020 Akhil Kapoor .30  1) Discussion with G. Higgins re data room set up and 

communication with suppliers, customers and 

employees2) Arranging set up of the data room 

21-Apr-2020 Jessie Hue .20  Follow up with website. 

21-Apr-2020 Jessie Hue .40  Create data room and provide access and email S. 

Title and A. Kapoor same. 

21-Apr-2020 Jessie Hue .40  Compile cash flow projections EFILE Form 29, Form 

30 and cash flow projections with the OSB, 

21-Apr-2020 Sheldon Title .30  call with Sam Babe on his client's (Rentech's) request 

for info on status of PepsiCo's contract; respond to 

Harvey's request to forward NOI to BLG (Liberty)  

21-Apr-2020 Sheldon Title .70  call with Phoenix, Chaiton on revised docs, emails to 

Fell on upcoming court attendance and need for 

opinion, review of report outline and provide 

comments on same 

22-Apr-2020 Akhil Kapoor .10  Call with Sheldon re outline of the report 

22-Apr-2020 Akhil Kapoor 2.00  Working on the Court report (First draft to be 

prepared by Thursday, April 23) 

22-Apr-2020 Jessie Hue .40  Review of the notice email, request of the friendly 

email account. 

22-Apr-2020 Jessie Hue .80  Create website and posting documentation. Review 

of the friendly URL and email Morgan the live website 

and request friendly URL 

22-Apr-2020 Sheldon Title .10  email to/from Rappos; call with Akhil 

22-Apr-2020 Sheldon Title .40  review of revised documents; email to 

Graham/Thomas on same 

23-Apr-2020 Akhil Kapoor 5.30  Working on the report re sections on Sale Process, 

Stalking Horse Agreement, DIP Financing, Trustee 

recommendations, request for extension, Sale 

Process among others 

23-Apr-2020 Akhil Kapoor .50  Call with E. Rosen, G. Higgins, S. Title re status update 

and way forward to filing of First Court Report 

23-Apr-2020 Akhil Kapoor .80  Reviewing all emails on KMW Email address and 

resolving them and putting them in appropriate 

folders for future purpose 

23-Apr-2020 Jessie Hue .60  Correspondence and discussion with Akhil regarding 

email account filing and additional questions. 

23-Apr-2020 Sheldon Title 1.00  call with Graham Phoenix, Thomas Lambert on APA; 

email to set up conference call with Gerry, Craig and 

Eric, review and respond to incoming emails; 

conference call with Akhil, Gerry and Craig to discuss 

status of data room (info still being gathered); 

variance analysis on cash flow and need to have that 
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DATE PROFESSIONAL HOURS DETAILED TIME DESCRIPTIONS 

info delivered by 4/27; discussion re: pre filing 

obligations to Purolator ($800 owing) and janitorial 

service and suggestion to cut off the accounts as at 

4/11. 

24-Apr-2020 Akhil Kapoor 2.20  1) Reviewing revised Stalking Horse and DIP Lender 

Agreement, finalization of First draft of Court report 

and sharing it with Sheldon for his review2) Email 

communication with Gerry re timeline to receive 

actual cash flows 

24-Apr-2020 Sheldon Title .20  call with Heather Meredith of McCarthy's re: Pepsi's 

contract; email to Harvey to advise 

26-Apr-2020 Akhil Kapoor .60  1) Reading Sheldon's comments in the Court Report 

and email communication with him regarding couple 

of issues2) Updating Michael about the file as he will 

help in arranging Prospective Purchaser list 

26-Apr-2020 Sheldon Title 2.00  review/revise report; emails to Akhil/Michael on 

prospective customer list; set up call with Caitlin Fell; 

email to Akhil on revisions to report 

27-Apr-2020 Akhil Kapoor .70  1) Preparation of actual vs projected cash flows. 2) 

Emailing list of queries to Gerry Higgins along with an 

extract of actual vs projected cash flows 

27-Apr-2020 Akhil Kapoor .50  Preparation of historical financial results of the 

Company and incorporating it in the report 

27-Apr-2020 Akhil Kapoor .20  1) Preparation of Management rep letter, sharing it 

with Sheldon and understanding changes made by 

him. 2) Sharing it with company for signatures 

27-Apr-2020 Akhil Kapoor 1.50  1) Finalization of report after going through Sheldon's 

comments, incorporating all the changes and sharing 

revised version with Sheldon. Also, incl. a section on 

activities performed by the Proposal Trustee 

subsequent to NOI Filing date.2) Reviewing revised 

version shared by Sheldon; to work on variance 

report with the Company on April 28 before filing the 

report with the Court 

27-Apr-2020 Jessie Hue .30  Website posting 

27-Apr-2020 Jessie Hue .20  Email request for mailing address to arrange courier 

to pick up signed documentation. 

27-Apr-2020 Sheldon Title .60  review of first request for funding, banking activity to 

date and email to Gerry Higgins and Geneva to 

provide KMW with assistance in managing cash flow; 

email to Gerry to respond to his indicating that data 

room and actual cash flow info delayed 

27-Apr-2020 Sheldon Title 2.00  further work on the report and revisions to rep letter; 

call with Chaiton and Fell on security/extension/etc. 
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DATE PROFESSIONAL HOURS DETAILED TIME DESCRIPTIONS 

28-Apr-2020 Akhil Kapoor .30  Sharing variance analysis commentary with Company 

for approval and updating the report with the 

commentary for Sheldon's review 

28-Apr-2020 Akhil Kapoor .40  Finalization of appendices of Court report 

28-Apr-2020 Akhil Kapoor .20  Reviewing KMW email address and reverting to 

them; sharing query emails with Company 

28-Apr-2020 Akhil Kapoor .80  Discussing cash flow variance commentary (especially 

related to a customer contract) with Sheldon and 

updating the report 

28-Apr-2020 Akhil Kapoor 1.20  1) Call with G. Higgins and Geneva about the variance 

in actual cash flows, data room index, prospective 

purchaser list2) Updating the report with variance 

analysis section 

28-Apr-2020 Matthew Lem 1.60  Review of draft report to court 

28-Apr-2020 Sheldon Title .20  call with Chaiton to update on status; call to Fell 

28-Apr-2020 Sheldon Title 1.50  finalization of work on report; incorporate Matt's and 

Caitlin's comments; provide draft to company and its 

counsel for comment before serving 

28-Apr-2020 Sheldon Title .30  call with Mario at Nor Arc re: first loan advance and 

commentary on pre-filing payments 

28-Apr-2020 Sheldon Title .80  call with Craig Gauld on JPB contract and advising on 

same given JPB's request that KMW call to discuss 

status of project; emails to/from with Higgins/Gauld 

on same 

29-Apr-2020 Akhil Kapoor .30  Email communication with E. Rosen and Sheldon re 

Management Rep Letter 

29-Apr-2020 Akhil Kapoor .20  Discussion with Gerry re creditor NOI notice and 

forwarding new emails received from creditors as 

well responding to such creditors 

29-Apr-2020 Akhil Kapoor .10  Preparation of data room terms of use 

29-Apr-2020 Michael Litwack .20  Coordinating preparation of interested party list. 

29-Apr-2020 Sheldon Title .20  email to Bell Canada subsequent to conference call 

29-Apr-2020 Sheldon Title .70  conference call with Higgins, Gauld, Rosen and 

Geneva re: (i) clarification around pre and post-NOI 

obligations, comments on report, Miller Thomson 

trust funds/set off and additional creditors 

29-Apr-2020 Sheldon Title 1.00  consideration of Sam Rappos' changes to the report 

and processing of same; finalization of report; emails 

with Caitlin and Cristal Paul re: affidavit of service of 

service of report; email from Phoenix on additional 

wording in order 

SUMMARY OF TIME CHARGES 
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PROFESSIONAL AVERAGE 

HOURLY RATE 

HOURS AMOUNT 

Jessie Hue – Estate Administrator (Corporate 

Insolvency) 

217.00 21.8 4,730.60 

Michael Litwack - Manager (Corporate 

Insolvency) 

366.00 0.2 73.20 

Sheldon Title – Partner (Corporate 

Insolvency) 

595.00 29.4 17,493.00 

Akhil Kapoor – Manager (Corporate 

Insolvency) 

366.00 50.3 18,409.80 

Matthew Lem – Partner (Corporate 

Insolvency) 

550.00 1.6 880.00 

TOTAL 103.3 $                      41,586.60 
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Invoice Number: 9355142 Client Number:  0817413 

1 

DETAILED TIME CHARGES 

Date Professional Hours Detailed Time Descriptions

30-Apr-2020 Sheldon Title .20 Call with C. Fell 

30-Apr-2020 Sheldon Title .10 Emails relating to Liberty's request for documentation 

related to the performance bond between company, 

H. Chaiton and me. 

30-Apr-2020 Robbie Epstein 2.50 Company research, competitor research, buyer list 

prep for purpose of administering sale process 

30-Apr-2020 Akhil Kapoor .30 Discussion with CF team re providing them

information to obtain list of prospective purchasers 

30-Apr-2020 Akhil Kapoor .30 Responding to G. Higgins queries in the data room 

index and advising them about the data requirements. 

30-Apr-2020 Akhil Kapoor 1.00 Preparation of NDA and teaser

01-May-

2020 

Sheldon Title .30 Attendance before Justice Hainey on 10 AM motion to 

approve sale process, etc.; brief call afterwards with C. 

Fell 

01-May-

2020 

Sheldon Title .30 Review of sale process info received and respond to G. 

Higgins's email on need to include customer contracts 

in data room 

01-May-

2020 

Robbie Epstein 1.30 Buyer List prep 

01-May-

2020 

Akhil Kapoor 1.00 Finalization of teaser and sharing with Company for 

comments 

01-May-

2020 

Akhil Kapoor .50 Finalization of newspaper ad and sharing with 

Company for comments 

01-May-

2020 

Akhil Kapoor 1.20 Reviewing data room index status received from G. 

Higgins and reverting to his queries. Also, requesting 

for addl. information related to the Sale Process due 

to commence on May 7 2020 

01-May-

2020 

Akhil Kapoor .20 Finalization of NDA for S. Title's review

01-May-

2020 

Akhil Kapoor .10 Discussion with R.Epstein from CF team re list of 

prospective purchasers shared by him 

02-May-

2020 

Akhil Kapoor .20 Email discussion with S. Title re status of Sale Process 

incl. Teaser, advertisement, NDA and prospective 

purchaser list 

03-May-

2020 

Sheldon Title .40 Review of ad and teaser

04-May-

2020 

Robbie Epstein 2.30 Financial Buyer list prep, emails to insolvency team, 

discussion with S. Smegal 

04-May-

2020 

Akhil Kapoor .60 Updating KMW about revised teaser, newspaper ad, 

explaining them our concern in teaser and 

advertisement. Also, reviewing their list of P. 

Purchasers and trade publications 

04-May-

2020 

Akhil Kapoor .20 Reviewing and understanding revised Bell invoice for 

KMW 
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04-May-

2020 

Akhil Kapoor .50 Commencing preparation of Sale Process document in 

MS Word 

04-May-

2020 

Akhil Kapoor .20 Glancing through addl. information related to 

customer contracts received from Company 

04-May-

2020 

Akhil Kapoor 1.00 Preparing Q&A for KMW basis data received and 

updating the company about pending information 

04-May-

2020 

Akhil Kapoor .10 Updating S. Title about the critical points to discuss the 

plan of action to go live within 5 days of Court Order 

04-May-

2020 

Akhil Kapoor .20 Discussion with R. Epstein from CF team about list of 

PE firms who may be interested in KMW's assets and 

obtaining a list of such 36 PE firms (inc. family owned 

firms) 

05-May-

2020 

Sheldon Title .40 Emails to/from G. Higgins and Jeanne on CEWS; email 

to/from Cassels and to S. Rappos on service list; email 

to G. Higgins on set off issue 

05-May-

2020 

Jessie Hue .30 Update the website with the Service List.

05-May-

2020 

Jessie Hue .60 Updating the potential purchasers list with searching 

of the email address and updating schedule 

accordingly. 

05-May-

2020 

Akhil Kapoor .50 Discussion with G. Higgins re list of pending items and 

Q&A queries. Also, shared updated Q&A for review. 

Received all items except Vendor POs; have requested 

for the same. Have received and read comments on 

teaser as well. 

05-May-

2020 

Akhil Kapoor .50 1) Emailing Canadian Biomass magazine to connect me 

with the concerned publishing team to advertisement 

the Sale Process on their website 2) providing required 

details to their team 3) Email and call with their 

manager and obtaining quotes 

05-May-

2020 

Akhil Kapoor .80 1) Finalization of advertisement quote and proof from 

National Post and updating S. Title and Company 

about it. 2) Discussion with Company regarding few 

changes to be made in teaser and advertisement 

05-May-

2020 

Akhil Kapoor 2.30 Reviewing information by G. Higgins and uploading in 

the data room- Financial statements, Accounts 

receivables and payables, HST returns, cash flow 

projections, Bank statements, Company and business 

understanding docs and lease agreement 

05-May-

2020 

Akhil Kapoor .10 Revising KMW teaser basis comments received from 

G. Higgins 

05-May-

2020 

Akhil Kapoor .20 Revising the advertisement and sharing with National 

Post for a proof quote 

05-May-

2020 

Akhil Kapoor .30 1) Updating data room index and sharing revised 

pending list with G. Higgins, also requesting for their 

comments in teaser and advertisement 2) Also, 
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arranging email address of prospective purchasers for 

the purpose of sending teaser to them 

06-May-

2020 

Sheldon Title .60 Letter from PFD, legal counsel for JPB; review with 

A.Kapoor to obtain info necessary to respond; emails 

to C. Fell on same; call with C. Fell and email re: 

A.MacFarlane's request for info; follow up with J. Hue 

on the website  

06-May-

2020 

Jessie Hue .50 Updating the potential purchasers list with searching 

of the email address and updating schedule 

accordingly. 

06-May-

2020 

Akhil Kapoor .20 1) Discussion with National Post re mistakes in final 

proof and arranging revised proof 2) Discussion with 

Canadian Bio Magazine re quotation for various 

advertising channels available on their website 

06-May-

2020 

Akhil Kapoor 1.50 Preparation of Sale Process, Terms of Use, Disclaimer 

and other details 

06-May-

2020 

Akhil Kapoor 2.20 Continuing from yesterday and reviewing and 

uploading balance data re customer contracts, order 

book, source deduction payments, Sale Process docs, 

Q&A, GSA, Leasehold, Insurance and others in data 

room 

06-May-

2020 

Akhil Kapoor .60 Discussion with S. Title re information asked by certain 

lawyers, providing response to their email.  

06-May-

2020 

Akhil Kapoor .30 1) Reviewing emails on KMW mailbox, addressing 

them and discussion on an email from customer 

lawyer with S. Title 2) Email communication and 

speaking with C. Gauld re the lawyer’s letter (on behalf 

of a KMW customer) received by MNP and discussing 

background of the dispute with them 

06-May-

2020 

Akhil Kapoor .20 Finalization of advertisement with S. Title and 

informing National post about it 

07-May-

2020 

Sheldon Title .40 Review of notice to reader and sale process; comment 

thereon and email back to A. Kapoor; review of 

purchaser list; email to BLG/H. Chaiton on emails 

relating to Liberty Mutual request 

07-May-

2020 

Jessie Hue 3.50 Updating the potential purchasers list with searching 

of the email address and updating schedule 

accordingly. 

07-May-

2020 

Akhil Kapoor .70 Reviewing and sending a detailed query list to G. 

Higgins and E.Rosen re customer contracts, order 

book, AR listing, Patents, DIP Lender Installment, 

status of payment to utilities and requesting to share 

actual cash flows for monitoring purpose 

07-May-

2020 

Akhil Kapoor .40 1) Discussing with J. Hue and CF team re Prospective 

Purchaser and arranging email address of PP. 2) 

Discussion with Canada Biomass Magazine re 

advertising KMW teaser on their website 
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07-May-

2020 

Akhil Kapoor .50 Finalization of Sale Process and Notice to reader after 

Sheldon's review and uploading it in Firmex 

07-May-

2020 

Akhil Kapoor .80 Finalization of Sale Process and Notice to Reader for 

data room and sharing with S. Title for review 

08-May-

2020 

Jessie Hue .30 Update website with the endorsement and court 

order. 

08-May-

2020 

Jessie Hue 1.70 Preparation of the email blast, meeting with A.Kapoor 

and S. Title. Forward email from J. Rivers as to status 

of email.  

08-May-

2020 

Jessie Hue .40 Update the creditors list in Ascend and email the 

creditors the NOI notice and email same with S. Title. 

08-May-

2020 

Akhil Kapoor 1.60 1) Finalization of email to be sent to prospective 

purchasers, prospective purchaser list (incl. internal 

calls) 2) Discussion with Company re patents, PP list 3) 

Updating data room with Patent related information 

10-May-

2020 

Akhil Kapoor .50 Review of KMW emails, sorting them into "Read or 

delivered teaser", "NDA received", updating 

prospective purchaser list with the NDAs received 

11-May-

2020 

Sheldon Title .20 Exchange of emails with C. Fell on James MacLellan's' 

request for client to have access to data room 

11-May-

2020 

Jessie Hue .30 Update the website with the motion record.

11-May-

2020 

Akhil Kapoor .50 Discussion with creditor and G. Higgins re creditors 

concerns relating to their outstanding balances 

11-May-

2020 

Akhil Kapoor .80 1) Review of KMW Data room to ensure docs are in 

order, adding prospective purchaser group in the data 

room and providing access to PP who have executed 

the NDA 2) Calls with PPs to discuss their concerns 

before executing the NDA 

11-May-

2020 

Akhil Kapoor 1.30 1) Discussion on NDA, noting queries, forwarding a 

marked-up NDA to S. Title for his review, going 

through all emails on KMW email and reverting them 

accordingly, also managed the email in proper folders 

for future reference2) Call with prospective purchaser 

to provide high level overview 

12-May-

2020 

Sheldon Title .10 Email to C.Fell on McCain revisions to NDA

12-May-

2020 

Sheldon Title .20 Emails to and from M. Adourian of OSB and J. Hue on 

extension order 

12-May-

2020 

Jessie Hue .30 E-file the endorsement and Extension Court Order 

with the OSB. Further email confirmation with S. Title 

and M. A. Adourian at the OSB the e-file confirmation. 

12-May-

2020 

Akhil Kapoor 2.00 1) Discussion on NDA, sending couple of NDAs to S. 

Title for his review 2) NDA received and providing data 

room access 3) Follow up with Company for queries 4) 

Discussion on creditor queries with G. Higgins and 

team (Company) and responding to some of the 
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queries 5) Review of KMW email to check NDAs 

received, organizing the email folder, replying to 

queries etc. 

13-May-

2020 

Sheldon Title .30 Emails exchanged with C. Fell on NDA; review changes 

and forward to A. Kapoor to direct to McCain; set up 

call with C. Fell to discuss Liberty motion 

13-May-

2020 

Jessie Hue .30 T/c and email creditor the NOI notice.

13-May-

2020 

Jessie Hue .10 Review of Post Media invoice and email S. Title 

direction for payment. 

14-May-

2020 

Sheldon Title .10 Call with C. Fell re: Liberty Mutual application and 

trustee position on same 

14-May-

2020 

Akhil Kapoor 1.30 1) Going through the cash flows received from 

Company, noting down queries and updating G. 

Higgins about them, also updating S. Title about them 

and the DIP funding received by the Company so far. 

2) Following up for remaining pending points. 3) 

Discussion with G. Higgins re certain queries 

14-May-

2020 

Akhil Kapoor .50 Reverting to emails from creditors and prospective 

purchasers and sending revised NDA to one of the PPs. 

15-May-

2020 

Sheldon Title .20 Emails to and from C. Fell with regards to 11 AM 

Liberty hearing and review of actual cash flow 

statements 

15-May-

2020 

Akhil Kapoor 1.00 Discussion with Company re creditor matters, queries 

in data room among other things 

19-May-

2020 

Akhil Kapoor 2.20 1) Review of data received from G. Higgins incl. 

response to previous queries and preparing addl. list 

of queries re cash flows, insurance, customer 

contracts among other issues and sharing the same 

with G. Higgins 2) NDA discussion with couple of PPs 3) 

Reviewing KMW email box, reverting to queries, 

informing Company about an email from a creditor 

who has certain issues but he has not been able to 

connect with the Company 4) Discussion with 

Insolvency Insider to post the teaser on their website 

20-May-

2020 

Sheldon Title .70 Call with G. Higgins, C. Gauld and A. Kapoor relating to 

JPBE and SEW-Eurodrive issue, where JPBE 

approached supplier to buy goods, including KMW IP, 

from supplier direct and to my advice that KMW stay 

the course pending sale process to preserve the assets 

given the contract has not been terminated; call to H. 

Chaiton to advise him on same 

20-May-

2020 

Akhil Kapoor .30 Call with Company re creditor emails and how to 

handle interactions between customers and suppliers. 

20-May-

2020 

Akhil Kapoor .20 Reminding Company about open query list and an 

email from a creditor and email conversation with G. 

Higgins 
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21-May-

2020 

Sheldon Title .70 Brief call with C. Gauld followed by discussions and 

emails re: status of Fountaine contract; call with A. 

Kapoor followed by call with G. Higgins and to 

arranging follow up call on May 23, 2020 to better 

understand terms of contract and status 

21-May-

2020 

Akhil Kapoor 1.60 1) Review of query (part of queries) response received 

from G. Higgins. 2) Enquiring with him about 

deferral/loss of a critical contract and raising few 

queries 3) Discussion with S. Title re above critical 

contract 4) Informing a PP that their NDA changes 

have been approved and they can send an executed 

copy 5) Informing the lawyer of a creditor about the 

proof of claim process and we will inform them when 

we commence that process 6) Reviewing and 

uploading certain information in the data room 

22-May-

2020 

Sheldon Title .20 Call with C. Fell re: Fountaine, JPB

22-May-

2020 

Sheldon Title .90 Call with G. Higgins, M. Leveille and E. Rosen on 

Fountaine contract and to my advice as to the need for 

open communication given Fountaine's ceasing to pay  

22-May-

2020 

Akhil Kapoor 1.10 1) Preparation of email response to a disputed 

creditor, discussing it with G. Higgins (KMW) and 

sharing it with S. Title for final comments 2) Discussion 

with KMW team to provide actual cash flows for 2 

weeks ended May 24 and agreeing to discuss 

variances after receiving the 2 weeks cash flows 3) 

Discussion with a PP re NDA clauses  

23-May-

2020 

Sheldon Title .30 Follow up email to Higgins/Rosen re: Fountaine; 

review of Ironbridge Equity NDA and forward same to 

C. Fell 

25-May-

2020 

Akhil Kapoor .30 NDA discussion with a PP and sending PP's version of 

NDA to S. Title for legal opinion on the changes made 

in the NDA 

25-May-

2020 

Akhil Kapoor .40 Sharing NDA with PPs and providing access to PPs 

based on receipt of executed NDA 

25-May-

2020 

Akhil Kapoor .40 Review of actual cash flows shared by KMW team for 

the period ended May 22 2020 

25-May-

2020 

Akhil Kapoor .70 Call with KMW team re actual cash flows, vendor POs, 

Petro Canada and HST refund.  

25-May-

2020 

Akhil Kapoor .40 Email communication with G. Higgins re insurance 

coverage, Vendor POs and data room activity status 

26-May-

2020 

Akhil Kapoor .40 1) Review of revised cash flows received (with 

comments) for the period ended May 22, 2020 2) 

Providing a brief status update to S. Title about KMW 

activities 
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26-May-

2020 

Akhil Kapoor .30 Discussion with a PP re the type of offers proposed to 

be submitted, providing NDA to a PP and providing DR 

access to another PP 

26-May-

2020 

Akhil Kapoor .20 Review of Bank statements and discussing queries on 

outstanding cheques 

26-May-

2020 

Akhil Kapoor .20 Review of a vendor PO received and uploading the 

same in the data room for PP review 

27-May-

2020 

Sheldon Title .40 Call with E.Rosen and call with H.Chaiton on same

27-May-

2020 

Akhil Kapoor .30 1) Providing data room access to parties (PPs) signing 

the NDA and updating the tracker 2) Review of NDAs 

received 

28-May-

2020 

Sheldon Title .70 Call with H. Chaiton, E. Rosen, C. Gauld and G. Higgins 

on Fountaine agreement, review of cash flow results; 

call with C. Fell re: NDA/email to A. Kapoor 

28-May-

2020 

Akhil Kapoor .70 Call with KMW re queries on supplier payments, 

variances in payroll cost vs projections, other receipts 

and updating S. Title about actual cash flows for 7 

weeks ended May 22 

28-May-

2020 

Akhil Kapoor .40 1) Discussion with a PP and proving bulk download 

access to them 2) Informing another PP about non-

acceptance of their NDA as submission is next day and 

brief discussion with him through emails 3) Email 

communication with couple of PPs 

28-May-

2020 

Akhil Kapoor .40 Emailing couple of queries to Company related to 

payroll cost and supplier payments. Scheduling a call 

with KMW team to discuss them at 3 pm. 

29-May-

2020 

Sheldon Title .20 Call with Phoenix on non-receipt of offers/email to H. 

Chaiton et al on same 

29-May-

2020 

Akhil Kapoor .10 Discussion re bid status on submission date

Total 62.10 

SUMMARY OF TIME CHARGES 

PROFESSIONAL AVERAGE 

HOURLY RATE 

HOURS AMOUNT

Jessie Hue – Estate Administrator (Corporate 

Insolvency) 

217.00 8.3 1,801.10

Sheldon Title – Partner (Corporate 

Insolvency) 

595.00 7.90 4,700.50

Akhil Kapoor – Manager (Corporate 

Insolvency) 

366.00 39.80 14,566.80

Robbie Epstein – Senior Associate

(Corporate Finance) 

550.00 6.1 1,787.30

TOTAL 62.10 $                      22,855.70
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Estate File Number: 35-2638322 
Court File No.: 35-2638322 

 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
(IN BANKRUPTCY AND INSOLVENCY) 

 
IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A 

PROPOSAL OF KMW ENERGY INC. 

__________________________________________________________________ 
 

AFFIDAVIT OF CHRISTEL PAUL 
__________________________________________________________________ 

 I, CHRISTEL PAUL, of the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY: 

1. I am an executive legal assistant with the law firm Weisz Fell Kour LLP (“WFK”) and, as 

such, I have knowledge of the following matters. Where I have relied on information from others, 

I state the source of such information and verily believe it to be true. 

2. On April 11, 2020, MNP LTD. was appointed as the Proposal Trustee in the Notice of 

Intention to Make a Proposal of KMW Energy Inc. (the “Proposal Trustee”). 

3. The Proposal Trustee retained WFK to advise with regards to matters related to MNP’s 

appointment and the performance of its duties and powers. 

4. WFK’s fees and disbursements for the period of April 10, 2020 to June 17, 2020 are 

summarized in the invoices rendered to the Proposal Trustee (the “Invoices”).   
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5. The Invoices are a fair and accurate description of the services provided, the disbursements 

incurred, and the amounts charged by WFK, and are based on its standard rates and charges. 

6.  The Invoices contain information and advice over which lawyer and client privilege is 

asserted. As a result, redacted copies of the Invoices are attached hereto and marked as Exhibit 

“A”.  Copies of the complete Invoices have been provided to the Proposal Trustee and I am advised 

by the Proposal Trustee that they have been reviewed and consider the fees and disbursements fair 

and reasonable. 

7. Attached hereto and marked as Exhibit “B” is a summary of the timekeepers whose 

services are reflected on the Invoices, including year of call and hourly rate, and the total fees and 

hours billed. The Billing Summary indicates an average hourly rate of $482.77. 

8. The total amount being claimed for the work performed by WFK for the period of April 

10, 2020 to June 17, 2020, for which approval is being sought at this court is $6,614.77 including 

$6,449.00 for fees and $165.77 for disbursements, exclusive of HST.   

9. This affidavit is sworn in support of the Proposal Trustee’s motion for approval of its fees 

and disbursements, as well as those of its legal representatives, and for no other improper purpose. 

SWORN BEFORE ME by video conference 
at the City of Toronto, in the Province of 
Ontario this 18th day of June 2020. 

 

 

Commissioner for Taking Affidavits 
(or as may be) 

 

 CHRISTEL PAUL 



THIS IS EXHIBIT “A” REFERRED TO IN THE  
AFFIDAVIT OF CHRISTEL PAUL SWORN BEFORE ME 

BY VIDEO CONFERENCE 
THIS 18th DAY OF JUNE, 2020 

--------------------------------------------------------------- 
A COMMISSIONER FOR TAKING AFFIDAVITS 

CHRISTOPHER M. McGOEY 
LSO No. 79679K 



100 King Street West, Suite 5600
Toronto, ON
M5X IC9
T: 416.613.8280
F: 416.613.8290

INVOICE

Invoice # 493492
Date: 06/18/2020

Due On: 07/18/2020

MNP LLP
111 Richmond Street West, Suite 300
Toronto, ON
M5H 2G4

00064-MNP LLP

Proposal Proceedings of KMW Energy Inc.

Date Description Hours Rate Total LP

06/02/2020 Call with S.Title re: supplier and emails from TGF. 0.40 $520.00 $208.00 CF

06/03/2020 Emails with O. Gaffney - counsel to Super Radiator Coils. 0.10 $520.00 $52.00 CF

06/08/2020 Emails re: court time; call with S. Title re: update on
proceedings.

0.30 $520.00 $156.00 CF

06/17/2020 Reviewed Second Report of Proposal Trustee. Provided
instruction to C. Deng to generate initial form of motions
materials. Drafted motions materials re: fee approval.

1.70 $250.00 $425.00 CM

Quantity Subtotal 2.5

Time Keeper Hours Rate Total

Caitlin Fell 0.8 $520.00 $416.00

Christopher McGoey 1.7 $250.00 $425.00

Quantity Total 2.5

Subtotal $841.00

Tax (13.0%) $109.33

Total $950.33

DRAFT
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Detailed Statement of Account

Other Invoices

Invoice Number Due On Amount Due Payments Received Balance Due

493483 07/04/2020 $2,702.96 $0.00 $2,702.96

Current Invoice

Invoice Number Due On Amount Due Payments Received Balance Due

493492 07/18/2020 $950.33 $0.00 $950.33

Outstanding Balance $3,653.29

Total Amount Outstanding $3,653.29

Please make all amounts payable to: Weisz Fell Kour LLP

Please pay within 30 days.

HST No.: 737783274 RT 0001

Invoice # 493492 - 06/18/2020
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Remittance Advice

Wire Transfer Information

Bank Name/Address: Royal Bank of Canada
Main Branch - Toronto
Royal Bank Plaza
200 Bay Street
Toronto, ON M5J 2JS

Account Number: 1570431
Transit Number: 00002
Bank Number: 003

Name/Account #: Weisz Fell Kour LLP

SWIFT: ROYCCAT2

Payment by e-transfer: trust@wfklaw.ca

Please include the invoice number 493492 as an additional reference so we may accurately identify and apply your payment.
Please provide adequate payment to cover the wire fees assessed by your financial institution.

Invoice # 493492 - 06/18/2020
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100 King Street West, Suite 5600
Toronto, ON
M5X IC9
T: 416.613.8280
F: 416.613.8290

INVOICE

Invoice # 493483
Date: 06/04/2020

Due On: 07/04/2020

MNP LLP
111 Richmond Street West, Suite 300
Toronto, ON
M5H 2G4

00064-MNP LLP

Proposal Proceedings of KMW Energy Inc.

Date Description Hours Rate Total LP

05/01/2020 Prepare for court; attend court hearing. 0.80 $520.00 $416.00 CF

05/06/2020 Emails to S. Bachand re: noi proceedings: calls with S. title
re liberty and data room. Emails with H. Chaiton re lift stay.

0.80 $520.00 $416.00 CF

05/11/2020 Emails with J MacLellan re confirmation of confidentiality
and non bidder.

0.40 $520.00 $208.00 CF

05/13/2020 Review and comment on NDA for McCain Capital Partners;
emails to Chaitons re: same.

0.50 $520.00 $260.00 CF

05/14/2020 Call with S. Title re: lift stay motion; call with H. Chaiton re:
same.

0.40 $520.00 $208.00 CF

05/21/2020 Review comments on McCain NDA. Call with S. Title re:
NDA and other issues on the file.

0.60 $520.00 $312.00 CF

05/26/2020 Review Ironbridge NDA; calls with S. Title re: issues of
customer payments.

0.60 $520.00 $312.00 CF

05/27/2020 Emails with J. MacLellan re data room; emails from S. Title
re: customer payments and decline to allow bidder in data
room.

0.50 $520.00 $260.00 CF

Quantity Subtotal 4.6

Time Keeper Hours Rate Total

Caitlin Fell 4.6 $520.00 $2,392.00
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Quantity Total 4.6

Subtotal $2,392.00

Tax (13.0%) $310.96

Total $2,702.96

Detailed Statement of Account

Current Invoice

Invoice Number Due On Amount Due Payments Received Balance Due

493483 07/04/2020 $2,702.96 $0.00 $2,702.96

Outstanding Balance $2,702.96

Total Amount Outstanding $2,702.96

Please make all amounts payable to: Weisz Fell Kour LLP

Please pay within 30 days.

HST No.: 737783274 RT 0001

Invoice # 493483 - 06/04/2020
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Remittance Advice

Wire Transfer Information

Bank Name/Address: Royal Bank of Canada
Main Branch - Toronto
Royal Bank Plaza
200 Bay Street
Toronto, ON M5J 2JS

Account Number: 1570431
Transit Number: 00002
Bank Number: 003

Name/Account #: Weisz Fell Kour LLP

SWIFT: ROYCCAT2

Payment by e-transfer: trust@wfklaw.ca

Please include the invoice number 493483 as an additional reference so we may accurately identify and apply your payment.
Please provide adequate payment to cover the wire fees assessed by your financial institution.

Invoice # 493483 - 06/04/2020
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100 King Street West, Suite 5600
Toronto, ON
M5X IC9
T: 416.613.8280
F: 416.613.8290

INVOICE

Invoice # 493435
Date: 05/04/2020

Due On: 06/03/2020

MNP LLP
111 Richmond Street West, Suite 300
Toronto, ON
M5H 2G4

00064-MNP LLP

Proposal Proceedings of KMW Energy Inc.

Services

Date Description Hours Rate Total LP

04/10/2020 Conducted corporate PPSA registry searches for all Canadian
jurisdictions.

0.60 $250.00 $150.00 CM

04/10/2020 Review security of Nor-Arc on KMW Energy Inc., including
review of general security agreement, PPSA registrations and
memorandum of understanding. Calls with S. Title re: same.

1.40 $520.00 $728.00 CF

04/12/2020 Reviewed PPSA registrations. 0.20 $250.00 $50.00 CM

04/21/2020 Review DIP loan agreement and emails with S. Title and H.
Chaiton

0.70 $520.00 $364.00 CF

04/22/2020 Review and comment on asset purchase agreement.Emails
with S. Title re same

0.90 $520.00 $468.00 CF

04/24/2020 Review motion material served by KMW. 0.60 $520.00 $312.00 CF

04/28/2020 Review and comment on First Report of the Trustee. Further
review revised drafts re: same; calls with S. Title.

1.60 $520.00 $832.00 CF

04/30/2020 Review emails re: performance bond default and lifting of
stay; calls with S. Title re: same.

0.60 $520.00 $312.00 CF

Quantity Subtotal 6.6

Services Subtotal $3,216.00
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Expenses

Date Type Description Quantity Rate Total Total

04/20/2020 Expense Due Diligence Searches: PPSA Search: KMW
Energy Inc. PPSA Search: KMW Energy Inc.
(MNP)

1.00 $165.77 $165.77 $187.32

Expenses Subtotal $165.77

Time Keeper Hours Rate Total

Caitlin Fell 5.8 $520.00 $3,016.00

Christopher McGoey 0.8 $250.00 $200.00

Quantity Total 6.6

Subtotal $3,381.77

Tax (13.0%) $439.63

Total $3,821.40

Payment (06/11/2020) -$3,821.40

Balance Owing $0.00

Detailed Statement of Account

Other Invoices

Invoice Number Due On Amount Due Payments Received Balance Due

493483 07/04/2020 $2,702.96 $0.00 $2,702.96

Current Invoice

Invoice Number Due On Amount Due Payments Received Balance Due

493435 06/03/2020 $3,821.40 $3,821.40 $0.00

Outstanding Balance $2,702.96

Total Amount Outstanding $2,702.96

Please make all amounts payable to: Weisz Fell Kour LLP

Invoice # 493435 - 05/04/2020
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Please pay within 30 days.

HST No.: 737783274 RT 0001

Invoice # 493435 - 05/04/2020
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THIS IS EXHIBIT “B” REFERRED TO IN THE  
AFFIDAVIT OF CHRISTEL PAUL SWORN BEFORE ME 

BY VIDEO CONFERENCE 
THIS 18th DAY OF JUNE, 2020 

--------------------------------------------------------------- 
A COMMISSIONER FOR TAKING AFFIDAVITS 

CHRISTOPHER M. McGOEY 
LSO No. 79679K 
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EXHIBIT “B” 
 

Summary of Timekeepers 
Legal Professional Year of Call Hourly Rate 

 
Caitlin Fell, Partner 
 

2011 $520.00 

Christopher McGoey, 
student-at-law/associate 

2020 $250.00 

 
Billing Summary 
May 1, 2020 – June 17, 2020 
 
 Total Hours for Caitlin Fell: 11.2 
 Total Professional Fees for Caitlin Fell: $5824.00 
   
 Total Hours for Christopher McGoey: 2.5 
 Total Professional Fees for Christopher McGoey: $625.00 
   
   
 Total Hours: 13.7 
 Average Hourly Rate: $482.77 
   
 Total Professional Fees $6449 
 Disbursements $165.77 
 Subtotal $6614.77 
 HST $859.59 
  

TOTAL 
 

$7474.36 
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18 
 

Estate No.: 35-2638322 

Court No.: 35-2638322 

 

 

 

IN THE MATTER OF THE NOTICE OF INTENTION TIO MAKE A PROPOSAL  

OF KMW INC., OF THE CITY OF LONDON, IN THE PROVINCE OF ONTARIO 

 

 ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

(IN BANKRUPTCY AND INSOLVENCY) 

 

  

SECOND REPORT TO THE COURT SUBMITTED BY MNP 

LTD., IN ITS CAPACITY AS PRPOSAL TRUSTEE UNDER 

THE  

NOTICE OF INTENTION TO MAKE A PROPOSAL OF 

KMW ENERGY INC. 

 

   

 

MNP LTD. 

300-111 Richmond Street West 

Toronto, ON M5H 2G4 

 

Sheldon Title  

Tel: (416) 263-6945 

Fax: (416) 323-5242 

Email: sheldon.title@mnp.ca 

mailto:sheldon.title@mnp.ca

