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ENDORSEMENT
INTRODUCTION
[1] The applicant seeks an order pursuant to s 243 of the Bankruptcy and
Insolvency Act, R.S.C., 1985, c. B-3, and s, 55 of The Court of King’s Bench Act, C.C.SM.
c. C280, for the appointment of MNP Ltd. as receiver and man_aéer, without security, of all of
the assets, undertakings and properties:- of the respondent 56%;8499'5 Manitoba Ltd. (“568")
comprising, located at, arising from, or any way related to the-'j:roperty commonly known as

737 and 743 Sargent Avenue in Winnipeg, Manitoba (the “Property”).
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[2]  The application first appeared before me on October 4, 2023 at which time I granted an
adjournment to permit 568 to file. responding affidavit evidence -e%nd an application brief.
BACKGROUND _'
[3] Between 2011 and 2014, the applicant and 568"entere’d'in;t0' a series of foan agreements
pursuant to which the applicant loaned to 568 over $3.6 miillion, .isecu_red by a mortgage on the.
Property and other security instruments.
[4] In 2019, 568 defaulted on the monthly payments d'ue’-'tc;; the applicant, and in August
2019 the applicant paid property tax arrears owing to the City é?-of Winnipeg (the “City”) with
respect to the Property, in the amount of $143,010.24. :
[51 In April 2020, a fire occurred at the Property. In Decem?be_r- 2020, the parties entered
into a forbearance agreemerit after which 568 generally met its éobligati'o‘ns with respect to the
Property until June 2022, when it missed a payment. |
[6] Between January and August 2023 the applicant paid'--addi’%iona] property-tax arrears with
respect to the Property, in the -aggregate. amount of '$2,.12',5_656.37-._ In February 2023, the
applicant pursued foreclosure proceedings pursuant tothe mortgiage.an'd obtained an order for
sale of the Property. An abortive public auction followed. App_alée'ntl'y', the applicant attempted
to list the Property. for sale privately thereafter, but was-.unabie; to engage a broker willing to
assist in'that process. |
[7] Therewas asecond fire at the P'roper’_ty. in January 2023, énd a third fire in August 2023.
The City then issued a vacation erder for the Property, f-ci[lowedéby_ a rémedial order reflecting
that it is unsafe due to fire damage. The remedial order requijres that 568 perform remedial
work at the Property including the retainer of a variety of %deSi_gn’ professionals and the

submission of construction plans detailing all required repairs.
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[8] As at September 2023, the applicant was owed over $31 million, and the arrears
exceeded $550,000.00. .
THE LAW AND ANALYSIS _
[°] The law that applies on a receivership application is well ;és_tablished. In particular, the
court may appoint a receiver where it is “just or convenient” to do 50.
[10] The applicant bears the onus-of proof on the application, and there is no presumption of
an entitlement to the appointment of a receiver. Conversely, tﬁe respondent rieed not prove
any special hardship, much less “undue hardship™ to _resiét a receivership application
( BG International Liinited. v. Canadian Superior En'ezgy.férc.,.. 2009 ABCA 127).
[11] The case law sets out a variety of factors to be con_si_der‘éd on such an application, the
most pertinent of which in this case are the following: |

a) the appointment of a receiver is extraordinary rielie'f that shouid be granted

cautiously and sparingly; |
b) whether the security holder has the right to appoint‘;_?:a receiver and manager under
the security agreement; |

¢)  the nature of the property at issue; |

d) whether the value of the creditor’s security .co_ntinué—:_s to erode;

@) the Iikelihood_' of maximizing teturn to the parties;.

f) whether there has been a loss of confidence in the ;d_e'btor_';_

ag) the balance of convenience; and :

h) the cost to the parties.
[12] In this case, the applicant has the right to appoint a 'rec‘eziver and manager pursuant to

the security agreements. While not determinative, this factor carries significant weight, because
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568 agreed to this term, and generally, courts will enforce baf‘rgai_ns made between parties
(Maple Trade Finance Inc. v. CY Oriental Holdings Ltd., 2d0.91 BCSC 1527).
[13] I have also considered the nature of the Property. As 568 argued, since the secured
asset” is real property, different considerations apply relativé_ to concerns of waste and
preservation than where moveable or perishable assets are at i_séue. Certainly, there is a need
to protect the Property, which is located in downtown Winnipeg, énd 568 has provided-evidence.
that it has engaged security services for that purpose. 568 has p%}i'nte,d to related properties for
which MNP Ltd. is the receiver, alleging that those prope.r‘cieé- have deteriorated since the
receivership -or.de'r,: but no specific evidence has been acivanciedl.. Certainly, the need for
appropriate physical security services at the Property will con_t'inuie if a receiver is appointed:
[14] The applicant also takes issue with the insurance coveré;age currently in effect at the
Property, which it alleges does not comply with the terms of the security agreements for a
variety of reasons. The applicant’s concerns appear to be -wellégrounded given the nature of
the policy in place as compared with the insurance req'u_iremzents- reflected in the security
‘agreements, _.
[15] Although the Property cannot be dissipated per se, Iam éfsati_s_ﬁe_cl. that its condition has
deteriorated over the last number of years for a variety of rea‘s_éns_, including the fires; and in
turn, that the value of the applicant’s security has dimin’ish‘eél. As. such, the likelihood of
maximizing returns to the parties is at risk. |
[16] Iacknowledge that 568 is pursuing an insurance claim a‘fr_i’siing from the fires, and is hoping
to acquire funds to further rem'ediat_e"the Property, such that'tenjants may be.able to inhabit the

Property by December 2023. I also accept that 568 has t_ali_(en some steps to rectify the

1 MNP Lid, dlsagreed with 568's submissions regarding the condltmn of the other propemes and reserved the right 1o address
these issues in those receivership prcceedmgs
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deficiencies-at the Property pursuant to the remedial order, incl_‘u_difl_g_ work on emergency lighting
and fire alarms. Having said that, both the extent to which the re;media_tiion ordered by the City
has been performed and the current state of the Propetty are u_ri'clé_a'r_', Similarly, the status:of
the insurance claim is unclear.

[17] 1 am satisfied, therefore, that the Property is;in a state of some disrepair and its value
will be diminished accordingly. Moreover, I note that these is‘suejs.-.a'r_o% over a period of years
while the Property was under 568’ control, and that there is no sﬁgciﬁc plan before me pursuant
to which 568 intends to-correct the outstanding issues. Th_e._a_p_p!écant also alleged, and 568 did
not dispute, that 568 did not advise the applicant that '_there-'weé_re-'mo:-- fires-at the Property in
2023. For all of these reasons, I understand why the afppliéa‘rit has expressed a loss of
confidence in 568and is concerned about the need to protect the Property ‘going forward.

[18] I note thatthere is-a history of payment default and that a‘f’r-'r'ears hajve; accumulated since
June 2022, with the last payment being made, according to 'theéapplican_t',- on August 1, 2023.
There is a dispute over whether the applicant attempted to witfjdra_w the September 1, 2023
payment from 568's account, but regardless of whether an a&erﬁ_pt was made, the funds were
not received. It is also significant, in my view, that the-applicant, and not 568, paid the property
taxes assessed against the Property over.a period of years, to thé extent of over $350,000.00.
[19] The evidence is clear that 5685 default is not new, anéﬂ that it has had an -ongoing
-op'portunify to remedy that default and rectify the deficiencies a’t;th_e Property -over-a significant
length of time, albeit after years of making payments to the .appili'c_ant. Although 568 does riot
bear the onus in this proceeding, the evidence it has put before me does not constitute a detailed
plan asto how it will remedy its default, c_o'm'_ply with the City’s c%)rd'er-,._and render the Property

habitable within.any reasonab'l'_er period of time. 'As-s_uch_,_ I am rjdt confident that it will do so,
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despite its efforts to date and its familiarity with the ne’i_ghbouriéﬁ'ood in which the Property is
located. "

[20] 1acceptthat, if appointed, the receiver would review and aésess the Property and prepare
a plan to maximize returns for the parties, perhaps by selling the ;Proj:')ert_y._ The receiver would
not-act, however, without ‘a court order. This is so because a %court-appqinted receiver and
manager is an officer of the court and acts in a fiduciary capacit\i{wit-h respect to all interested
parties, Moreover, it is not subject to. the-control and directiofr of anyone except the court
(Bank of Montreal v. Linden Leas Limited, 2018 NSSC 82, at para. 22). In other words,
the receiver would be required to report to the court and inter‘esé_t‘ed parties with respect to its
efforts. |

[21] I have also considered the balance of convenience, W_f_'lich in my view favours the
applicant. This is so particularly given that prior tofiling this apélicati'o‘n it pursued foreclosure
proceedings under the mortgage, which did not result in the saleéof the Property.

[22] Last, I note that although the costs of a receivership can be significant, because those
costs are subject to court approval, T can deny any unreasonablei or unnecessary-amounts that
may be incurred. |

CONCLUSION

[23] 1am satisfied that the appointment of a receiver an.d-zm_anacig_er is both just and convenient
inall of the circumstances of this case. The application is gr‘-antecé]"and MNP Ltd. is appointed as
receiver and manager of 568 on the terms. requested by the a_ppiii'can_t-, The City will be added
to the service list in this matter. '

pate November a4 2023

Copies of this Endorsement have been sent to counsel on the 24‘“ day of November 2023.




