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[RULE 13.19] 

COURT FILE 2201 09318  

COURT COURT OF KING'S BENCH OF ALBERTA  

JUDICIAL CENTRE CALGARY  

PLAINTIFF ARNAKI LTD. 

DEFENDANT SOLVAQUA INC. 

DOCUMENT AFFIDAVIT 

ADDRESS FOR SERVICE AND CONTACT 
INFORMATION OF PARTY FILING THIS 
DOCUMENT 

Field LLP 
400, 444 – 7 Avenue S.W. 
Calgary, AB  T2P 0X8 
Lawyer:  Douglas Nishimura/Erika A. Carrasco 
Phone Number: (403) 260-8548 
Fax Number: (403) 264-7084 
File No.  50500-8 

AFFIDAVIT OF ELVINA HUSSEIN 
SWORN JULY 6, 2023 

 I, ELVINA HUSSEIN, of the City of Calgary, in the Province of Alberta, MAKE OATH AND 
SAY THAT: 

1. I am a Legal Assistant at Field LLP, counsel for Export Development Canada, in the within 
action, and, as such, have personal knowledge of the matters herein deposed to except 
where stated to be based upon information and belief, in which case I verily believe 
same to be true. 

2. Attached hereto and marked as Exhibit “A” is a copy of the email and chart received 
from counsel for the Respondent on June 20, 2023, with responses to some of the 
Undertakings and noting refusals in response to others.   

3. Attached hereto and marked as Exhibit “B” is a is copy of the correspondence from 
counsel for the Applicant to counsel for the Respondent dated June 26, 2023, advising 
that the Applicant did not agree with the refusals and sought to compel the remaining 
responses.  

4. I am advised by Applicant’s counsel that to date, the Applicant has not received proper 
and complete responses to the outstanding undertakings.  











 

00627575-2  

Cross-examination of Paul Zogala, December 21, 2022 

Undertakings: 

U/T# Q# P# Undertaking Answer 

1.  51 15 To provide the amount of the loans advanced under 

the loans from Arnaki to Solvaqua; the amount of 

interest that’s owing under the loans; and any credits 

for repayment. 

Amount advanced: USD$4,800,000 

Interest as at August 19, 2022 (Receivership 

order): USD$741,885.88 

Credits for repayment: USD$1,386,000 

 

Under Advisements: 

U/A# Q# P# Under Advisement Answer or Position 

1.  33 9 To provide details of the corporate relationship 

between Murchinson and Arnaki. 

Refused, irrelevant. 

2.  61 19 To provide the evidence that satisfied the condition 

precedent or evidence of EDC’s insurance over the 

borrower’s receivables. 

Refused, irrelevant. 

3.  62 19 To provide the assignment of the EDC insurance in 

favour of Arnaki provided with respect to paragraph 

3.1(h) of the August 31, 2020 Loan Agreement. 

There is no assignment agreement. The Direction 

to Pay attached as Exhibit “E” to the Affidavit of 

Dan Barona was provided to Arnaki by Solvaqua 

and considered acceptable. 

4.  66 21 To provide whatever was received in respect of the 

insurance and loss payee endorsements referred to in 

Refused, irrelevant. 
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U/A# Q# P# Under Advisement Answer or Position 

paragraph 3.1(k) of the August 31, 2020 Loan 

Agreement. 

5.  69 22 To provide whatever related to EDC in Arnaki and 

Murchinson’s file. 

Refused, disproportionate and irrelevant. 

6.  72 23 Subject to solicitor-client privilege, to provide any 

notes of telephone conversations or internal 

discussions with respect to the EDC insurance 

policies. 

None. 

7.  72 23 Subject to solicitor-client privilege, to provide any 

communications with any other party regarding the 

EDC policies. 

Refused, disproportionate. 

8.  85 28 To provide any assignment of insurance to Arnaki. There is no assignment of the insurance proceeds 

to Arnaki. Internally, the Direction to Pay was 

referred to as an assignment though Solvaqua 

formally retained its rights and position as 

beneficiary under the insurance policy. 

9.  93 30-

31 

To advise whether Solvaqua’s claims against EDC 

are assets of Solvaqua that Arnaki wishes to acquire 

in the proposed sale in the receivership. 

Refused, irrelevant. 

10.  112 36 To inquire and find out whether anyone at 

Murchinson did know how losses would be 

calculated when the loan to Solvaqua was negotiated 

and signed. 

Refused, irrelevant. 
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U/A# Q# P# Under Advisement Answer or Position 

11.  114 37 To advise when Arnaki or Murchinson became 

aware that the VivaVentures transaction was in 

jeopardy. 

Late March/April 2021. 

12.  133 42 To inquire with anyone else that would have been in 

communication from Murchinson or Arnaki with 

Solvaqua to see if it was communicated by Solvaqua 

that they should try to sell the equipment prior to 

making a claim so that their loss would be 

crystallized. 

Murchinson and Arnaki have no record of 

receiving such communication from a 

representative of Solvaqua. 

13.  155 49 To review records and speak to the people involved 

from Murchinson or its counsel and confirm if any 

reasons were given for the apparent delay in 

payment by EDC after claim submission, and what 

those reasons were. 

Murchinson’s records do not indicate a reason for 

the delay, other than the answers provided by EDC 

in response to Mr. Reeves’s inquiries. 

14.  169 53-

54 

If Arnaki’s position is that the GSAs cover all 

equipment, to advise if Solvaqua communicated to 

Arnaki that not all the equipment was owned by 

Solvaqua. 

There are no communications from Solvaqua 

indicating that it did not own the equipment. 

 

Refusals: 
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R# Q# P# Refusal Answer or Position 

1.  86 28 To advise how many EDC policies were assigned by 

Solvaqua to Arnaki or Murchinson. 

The question was answered in response to question 

87. Mr. Zogala corrects his answer to the 

following: 

None. As noted above, the proceeds of the first 

policy were directed to Murchinson pursuant to a 

Direction to Pay, which was referred to internally 

at Murchinson as an assignment. 

2.  98 31-

32 

To advise whether the equipment under the other 

contracts subject to the EDC policies was 

manufactured. 

Refused, requires hearsay or speculation. 

3.  101 33 To advise whether Mr. Zogala is aware from the 

review or knowledge of the EDC policies that the 

loss is typically calculated by comparing the 

proposed purchase price under the insured contract 

with what the equipment was actually sold for. 

Refused, premise not established. 
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